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ABSTRACT 
With South Africa battling a TB/HIV epidemic that is one of the highest in the world, drug-resistant 
tuberculosis (DR-TB) has been an issue of concern lately, due to its virulence and potential fatality. 
DR-TB is usually as a result of poorly controlled/treated TB and when persons with this deadly strain of TB 
do not take precautions to prevent infecting others, certain stringent measures should be adopted. 
Involuntary Detention (ID) has been introduced in certain quarters, and this paper attempts to analyse the 
ethico-legal implications of such an action in South Africa. 
It is submitted, ab-initio that ID has been a part of the South African legal landscape since 2010, but 
lacunae exist in terms of its enforceability and dissemination of knowledge vis a vis its application. It is 
hoped that the recommendations offered here will help in no small measure towards bridging these gaps. 
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OUTLINE OF CHAPTERS 
 The first chapter served as the introduction to the medical, legal and ethical foundations on which the 
various chapters were based on. In this introductory/first chapter, it was salient to discuss from the 
beginning, the scientific, medical and socio-economic aspects of TB, as well as a broad introduction to the 
concepts of legal and human rights, and also a focus on the South African Constitution. Also discussed 
were the relevant legislature that govern healthcare, especially where TB is concerned. Finally, the broad 
ethical basis for the topic was also introduced which served as the foundation on which the clinical and 
pertinent public health ethical theories in chapter 2 were discussed. 
In the second chapter, the necessary public health ethical theories were identified, especially the 
confluence between the ethical and legal basis for involuntary detention as evidenced by the law of 
justification of necessity. Using a weighted reflection, all the ethical theories and principles were then 
analysed into a cohesive whole, with the net result seen to be in favour of the involuntary detention of DR-
TB patients. 
In the third chapter, the various South African and international justificatory basis for such detention were 
analysed and public health, among others, was identified as one of the bases for enforcing it.  
In the fourth chapter, the various recommendations were discussed and the need for their adoption was 
emphasized. It is expected that adoption of these, going forward, will serve to contribute to terminating the 
present scourge that is TB, as well as its drug-resistant form (DR-TB). 
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Chapter 1 
INTRODUCTION OF KEY CONCEPTS 
1.1.  Introduction 
 
 
Fig 1: The relationship between involuntary detention, public health and the law 
The above diagram captures the very essence of this paper which is an analysis of a contemporary 
problem and the related public health, ethical and legal ramifications aimed at controlling it. Drug resistant 
tuberculosis (DR-TB) has become a South African (and indeed global) problem, not least of all due to its 
virulence, associations with HIV/AIDS, and of course its potential for being difficult or nigh impossible to 
treat. At the center of it all, the topic of discussion will involve denying certain rights (such as freedom of 
movement and equality) to persons with DR-TB. The analysis of these will have legal (including rights-
based), ethical as well as clinical perspectives all with a view to finding a solution. 
Involuntary 
Detention 
of DR-TB 
patients
Public 
health and 
ethics
Law
Human 
Rights
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The question therefore will be ‘‘is there legal or ethical basis for limiting the rights of persons with 
contagious disease conditions”?.  This paper will attempt to analyze all the aforementioned issues with a bid 
to answering the aforementioned question. 
Ab-initio, from a prima facie human rights perspective, the concept of involuntary detention of anyone 
without some justification will be a straightforward case of rights violation. From a public health angle, 
however, such seems plausible in order to protect the health and wellbeing of the general public, especially 
as a form of disease prevention. It goes without saying that a critical analysis will therefore be imperative 
involving public health (and its ethics), community oriented care, legal, human rights and social 
considerations also at play. Whilst some argue that for the greater good, sequestration of such patients is 
indicated, another school, of thought will argue as to the fundamental human rights (of the patients). One 
other important factor at play here will include the concept of vulnerability. This sentiment is succinctly 
captured in the following statement…. ”ultimately the question under consideration is whether the public’s 
rights to be protected from potentially dangerous diseases constitutionally trumps the rights of an individual 
sufferer to bodily integrity”1  
At this juncture, it becomes pertinent to introduce some of the core concepts that will be discussed in detail, 
going forward: 
 
1.2. Rights: Human v Legal rights 
Simply put, in my words, the difference between a human and civil (or legal) right has to do with necessity. 
Human rights arise simply by being a human being. The recognition of personhood, regardless of 
geographic location confers on anyone his/her human rights, whilst Civil rights, on the other hand, arise 
only by citizenship, and or encoded in a constitution of a country. 
Specific to South Africa, the 1996 Constitution of the Republic of South Africa2 (hereafter referred to as the 
Constitution) in chapter 2, ss7-39, introduces the Bill of Rights3. This Bill of rights captures the legal or civil 
                                                          
1 P Carstens ‘The involuntary detention and isolation of patients infected with extreme resistant tuberculosis (XDR-
TB): The implications for public health, human rights and informed consent’ (2009) Obiter 420. 
2 The 1996 Constitution of the Republic of South Africa  
3 Ibid, ss7-39 
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rights of all South African citizens and can be looked upon as an explicit agreement between a nation, state 
and citizens being governed. 
Elaborating further, “human rights are generally thought of as the most fundamental rights. They include the 
right to life, education, protection from torture, free expression, and fair trial. Many of these rights bleed into 
civil rights, but they are considered to be necessities of the human existence. As a concept, human rights 
were conceived shortly after World War II, particularly in regard to the treatment of Jews and other groups 
by the Nazis. In 1948, the United Nations General Assembly adopted the Universal Declaration of Human 
Rights, cementing their foundation in international law and policy”4. According to the Universal Declaration 
of Human Rights (UDHR)5 there are 30 basic human rights (see Annexure A for full list) to which everyone 
regardless of nationality, religion or creed should be accorded.  
The International Covenant on Civil and Political Rights6 (ICCPR) was adopted by the UN general 
assembly on 16 December 1966 and came into effect in 1976 after gaining a sizeable number of treaty 
member states. Its aim is to further enhance the civil and political rights as encoded in the UDHR 
introduced above. An executive summary of the ICCPR will read as follows: 
“Considering that, in accordance with the principles proclaimed in the Charter of the United 
Nations, recognition of the inherent dignity and of the equal and inalienable rights of all 
members of the human family is the foundation of freedom, justice and peace in the world, 
Recognizing that these rights derive from the inherent dignity of the human person, 
Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of 
free human beings enjoying civil and political freedom and freedom from fear and want can 
only be achieved if conditions are created whereby everyone may enjoy his civil and political 
rights, as well as his economic, social and cultural rights, 
Considering the obligation of States under the Charter of the United Nations to promote 
universal respect for and observance of, human rights and freedoms, 
                                                          
4 ‘What is the Difference Between a Human Right and a Civil Right’? Available at 
http://www.hg.org/article.asp?id=31546 , Assessed on December 1, 2017 
 
5 The United Nations (General Assembly resolution 217 A) Universal Declaration of Human Rights (1948) 
6 International Covenant on Civil and Political Rights available at 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx 
12 
 
Realizing that the individual, having duties to other individuals and to the community to which 
he belongs, is under a responsibility to strive for the promotion and observance of the rights 
recognized in the present Covenant”7 
In summary, human rights are therefore protected by international agencies and are supposedly universal. 
Civil rights are country specific and can be found in respective constitutions. They can however, also blend 
into human rights, for example the Bill of Rights8 speaks to freedom of expression and right to life (among 
others) which are expressed as fundamental human rights. It is therefore worth mentioning that the 
decision to detain persons with DR-TB in South Africa may seem to be a prima facie case of denying them 
their human rights to free movement, unfair detainment and non-discrimination (to mention a few). The 
same goes for their civil rights to equality, dignity and privacy (also to mention a few). This paper will be a 
systematic analysis of this assertion taking into consideration all of the issues in order to arrive at an 
informed decision/conclusion. 
 
1.3. Public health issues relating to the management of DR-TB 
1.3.1 Tuberculosis 
“Tuberculosis (TB) is caused by bacteria (Mycobacterium tuberculosis) that most often affect the 
lungs. Tuberculosis is curable and preventable. TB is spread from person to person through the air. 
When people with lung TB cough, sneeze or spit, they propel the TB germs into the air. A person 
needs to inhale only a few of these germs to become infected. 
About one-third of the world's population has latent TB, which means people have been infected by 
TB bacteria but are not (yet) ill with disease and cannot transmit the disease. People infected with 
TB bacteria have a lifetime risk of falling ill with TB of 10%. However persons with compromised 
immune systems, such as people living with HIV, malnutrition or diabetes, or people who use 
tobacco, have a much higher risk of falling ill. 
When a person develops active TB (disease), the symptoms (cough, fever, night sweats, weight loss 
etc.) may be mild for many months. This can lead to delays in seeking care, and results in 
                                                          
7 ibid 
8 Note 3 above 
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transmission of the bacteria to others. People ill with TB can infect up to 10-15 other people through 
close contact over the course of a year. Without proper treatment up to two thirds of people ill with 
TB will die. 
Since 2000 more than 49 million lives have been saved through effective diagnosis and treatment. 
Active, drug-sensitive TB disease is treated with a standard 6-month course of 4 antimicrobial drugs 
that are provided with information, supervision and support to the patient by a health worker or 
trained volunteer. The vast majority of TB cases can be cured when medicines are provided and 
taken properly”9 
 
1.3.2 What is Drug Resistant (DR) Tuberculosis? 
DR TB, is “a type of tuberculosis (TB) caused by a bacterium (Mycobacterium tuberculosis) that has 
developed a genetic mutation(s) such that a particular drug (or drugs) is no longer effective against the 
bacteria”10. Elaborating further, the following terminologies are introduced: 
1. “Mono-resistance- resistance to one first-line anti-TB drug other than isoniazid and rifampicin11 
2. Poly-resistance- resistance to more than one first-line anti-TB drug other than isoniazid and 
rifampicin12 
3. Multidrug resistance (MDR)-resistance to at least isoniazid and rifampicin, the two most potent anti-
TB drugs13 
4. Rifampicin resistance (RR)-resistance to rifampicin, either in isolation, or as MDR or 
polyresistance14 
5. Extensive drug resistance (XDR)-MDR plus resistance to at least two (one from either class) of 
second-line TB drugs15 
                                                          
9 ‘What is TB? How is it treated?’ available at http://www.who.int/features/qa/08/en/, accessed on 15 August 
2017. 
10 Partners in Health The PIH Guide to the medical management of multidrug-resistant tuberculosis 2013 (16). 
11 ibid 
12 ibid 
13 ibid 
14 ibid 
15 ibid 
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6. ‘Pre-XDR’-not a WHO officially accepted terminology, but refers to resistance to either one of the 
two classes referred to in (6) above16 
7. Totally drug resistant-also not officially recognized as a classification by the WHO, but it refers to 
resistance to ALL testable anti-TB drugs17 
It is worth pointing out at this juncture that the first-line TB drugs being referred to are: Rifampicin, 
Isoniazid, Ethambutol and Pyrazinamide. The second line drugs involve, among others, the 
fluoroquinolones (an example is moxifloxacin) and injectables (for example capreomycin). Newer more 
potent drugs such as bedaquiline18 are currently being introduced. 
Ii is also worth noting that although most of the sourced literature speak about XDR-TB when they 
reference DR-TB, I will choose to class both MDR and XDR as DR-TB, except otherwise stated, during the 
course of this paper. This is due to the following reasons: 
 Causality: Both MDR and XDR-TB are usually caused by poor adherence to TB treatment. With a 
progression from Drug-Sensitive TB (DS-TB) to MDR-TB. Consequently, most XDR-TB cases arise 
from poor MDR-TB management19 
 Record keeping: DR-TB registers should be kept at the MDR-TB hospitals and all centres that will 
be initiating MDR and XDR-TB treatment updated regularly20 
 Virulence: They are both responsible for high TB-associated fatality rates, although XDR, more so 
than MDR-TB. 
 Notifiability: The National Health Act of 200321 (Act 61 of 2003, hereafter known as the Act), which 
had a drafted regulation in 201022 stipulates that both XDR- and MDR-TB are communicable 
diseases/conditions reportable within 24hours of laboratory confirmation. 
                                                          
16 ibid 
17 ibid 
18 Bedaquiline discovery and use are elaborated on in Chapter 4, section 4.2.7 (conclusions and recommendations) 
19 South African National Department of Health Management of Drug-resistant Tuberculosis: Policy Guidelines 
(2013) 4 
20 ibid 
21 The National Health Act of 2003 (Act 61 of 2003) 
22 The National Health Act of 2003; regulation No. R. 287 
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 Management: In terms of duration and protocol, they both are treated for a minimum of 18-
24months, using a combination of injections and oral medications. Indeed, “management of these 
cases (XDR-TB) should be prioritized using the same basic principles as those for MDR-TB. XDR-
TB patients must be hospitalized, preferably at the MDR-TB referral centres, where additional 
infection control measures such as isolation facilities should be provided”23 
Regardless of the technical or pharmaceutical description, however, what is fundamental here will be the 
progression from TB to DR TB (MDR or XDR). MDR-TB, as seen, arises as a result of poor management of 
TB patients and most cases of XDR-TB arise as a result of poor MDR-TB management. Prevention, 
diagnosis and effective treatment are therefore key to effective control of DR-TB. This view is echoed in the 
foregoing quote “if we don’t do something about it now, MDR-TB is going to become XDR-TB. If we don’t 
start focusing on how we treat XDR-TB properly as well, we’re just going to drive further and further 
resistance as we go”24.  
These views are further elaborated by Singh, when he contends that although there is a dire need to isolate 
(X) DR-TB patients in order to forestall a public health crisis of global proportions, countries are reluctant 
(or ill-equipped) to do so. He (Singh) further gives a historic account of XDR-TB in Tugela Ferry (Kwazulu-
Natal, South Africa), the highest recorded in one place with figures put at 53 people in 2006, and mean 
survival time from diagnosis being 16days. He goes further to highlight the reluctance of the South African 
government to mandatory isolate such patients with the resultant risk of infecting family, and indeed anyone 
who come in contact, due to its extreme virulence. Whilst contending that resources and logistics may be 
lacking in sub-Saharan countries, South Africa inclusive, he highlighted a case in the USA of a DR-TB 
patient who was allowed to board a flight, putting not only fellow passengers at risk, but also potentially 
spreading the disease across geographical barriers25. 
Although a federal order has been used to enforce isolation of this (and future other cases in the USA) 
since 1963, poorer/developing countries in sub-Saharan Africa are yet to learn from and/or implement such. 
Apart from tackling stigma and discrimination that would result from the identification and isolation of such 
                                                          
23 Carstens (note 1 above; 422). 
24 B Bosworth ‘South Africa battles drug-resistant TB’ Inter Press Agency Online 12 March 2014, available at 
http://www.ipsnews.net/2014/03/south-africa-battles-drug-resistant-tb/, accessed on 7 February 2017. 
25 JA Singh ‘Isolating TB patients: prevention is better than cure’ (2007) Journal of Science and Development 
Network available at http://www.scidev.net/en/opinions/isolating-tb-patients-prevention-better-than-cure.html, 
accessed on 24 June 2017 
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cases, he concludes that it would be “better to have dedicated community-based isolation units, where 
XDR-TB patients can be treated without putting other members of the local community at risk”26. This issue 
of community-based intervention units will be visited again in the chapter dealing with recommendations27 
 
1.3.3 Diagnosis of TB and Sputum Response 
TB is usually diagnosed with sputum or radiologically (X-rays). A patient suspected to be having TB will 
either report or be noted to be having one or all of the following symptoms: 
 Fever28 
 Cough (usually productive of sputum, but not always) lasting over 2 weeks29 
 Weight loss which is usually unexplained30 
 Night sweats (often described as drenching sweats which makes the beddings wet)31 
 Other constitutional symptoms like body aches32 
Patients with these complaints are asked to produce sputum under controlled situations and these sputa 
samples are either examined microscopically for Mycobacterium Tuberculosis or cultured for same. In 
certain instances, an X-ray (as already noted) may also be used for the diagnosis.  
In Drug-sensitive TB, it is expected that after two months of treatment, the positive sputa cultures will have 
converted to negative and continuously so for the duration of treatment (usually 6months). After two 
months, sputa that fail to convert are usually suspected to be DR-TB and further confirmation will be 
required33. If confirmed, appropriate therapy in line with guidelines, as above, will be instituted and the 
monthly sputum tests will continue. Even for DR-TB management, “sputum conversion from positive to 
negative in (X) DR-TB patients is regarded as an indication of successful treatment. Once sputum culture 
                                                          
26 ibid 
27 Chapter 4 below 
28 Section 1.3.1 above 
29 ibid 
30 ibid 
31 ibid 
32 ibid 
33 ‘sputum collection during TB treatment’ available at 
https://www.dhs.wisconsin.gov/publications/p4/p47131.pdf, accessed on 11 December 2017. 
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conversion has occurred for three consecutive cultures, taken at monthly intervals, the patient is at minimal 
risk of transporting the disease, and the disease can be managed on an outpatient basis”34. In a nutshell, 
as soon as there is documented and scientific evidence that the patients are no longer infectious (or 
contagious), they can be allowed back home and into the society (my words). 
 
1.3.4 The threat of DR-TB 
“MDR-TB bacteria aren’t affected by the first-choice TB treatments that have saved tens of millions 
of lives over the past 15 years. Extensively drug-resistant TB (XDR-TB) is impervious to nearly all 
antibiotics. WHO estimates that there were nearly 500,000 MDR-TB cases and approximately 
50,000 cases of XDR-TB globally last year. More than 190,000 people die each year from drug-
resistant TB.  We must take action now to stop this completely preventable disease. 
Imagine for a moment you have MDR-TB. You face two years of treatment and will need to see a 
health provider nearly every day. You’ll receive 250 injections and 15,000 pills. The drugs most likely 
to cure you can have long-term side effects such as hearing loss and liver damage, and there’s a 
very real chance that even this exhausting treatment regimen won’t cure you. And treating MDR-TB 
patients in the United States is expensive, costing about $150,000. Treating XDR-TB is even more 
expensive – nearly half a million dollars, about 30 times more than the $17,000 it costs to treat 
regular, drug-susceptible TB”35.  
The above excerpt captures the health economics aspect of DR-TB. Imagine the impact on the health 
budget of developing countries, especially in sub-Saharan Africa if proactive utilitarian measures are not 
put in place for DR-TB care and prevention! 
 
1.3.5 Vulnerability (A note on the social and economic determinants of TB) 
When one looks at the concept of DR TB, certain factors spring to mind. Not least of these are the concept 
of vulnerability, capacity, as well as human rights (already introduced above).  Capturing the former 
                                                          
34 Note 1 above; 422 
35 T Frieden ‘world must act now to stop drug-resistant TB’ 2016 Fox News. Available at 
http://www.foxnews.com/opinion/2016/01/07/cdc-chief-frieden-world-must-act-now-to-stop-drug-resistant-
tb.html, accessed on 5 March 2017. 
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concept was aptly done by the following excerpt from the the international Federation of Red Cross and 
Red Crescent societies 
“Vulnerability in this context can be defined as the diminished capacity of an individual or group to 
anticipate, cope with, resist and recover from the impact of a natural or man-made hazard. The 
concept is relative and dynamic. Vulnerability is most often associated with poverty, but it can also 
arise when people are isolated, insecure and defenseless in the face of risk, shock or stress. 
People differ in their exposure to risk as a result of their social group, gender, ethnic or other identity, 
age and other factors. Vulnerability may also vary in its forms: poverty, for example, may mean that 
housing is unable to withstand an earthquake or a hurricane, or lack of preparedness may result in a 
slower response to a disaster, leading to greater loss of life or prolonged suffering. 
The reverse side of the coin is capacity, which can be described as the resources available to 
individuals, households and communities to cope with a threat or to resist the impact of a hazard. 
Such resources can be physical or material, but they can also be found in the way a community is 
organized or in the skills or attributes of individuals and/or organizations in the community. 
Counteracting vulnerability requires: 
 reducing the impact of the hazard itself where possible (through mitigation, prediction 
and warning, preparedness); 
 building capacities to withstand and cope with hazards 
 tackling the root causes of vulnerability, such as poverty, poor governance, discrimination, inequality 
and inadequate access to resources and livelihoods. 
Physical, economic, social and political factors determine people’s level of vulnerability and the 
extent of their capacity to resist, cope with and recover from hazards. Clearly, poverty is a major 
contributor to vulnerability. Poor people are more likely to live and work in areas exposed to potential 
hazards, while they are less likely to have the resources to cope when a disaster strikes. 
19 
 
In richer countries, people usually have a greater capacity to resist the impact of a hazard. They tend 
to be better protected from hazards and have preparedness systems in place. Secure livelihoods 
and higher incomes increase resilience and enable people to recover more quickly from a hazard”36. 
Specifically speaking though, patients with infectious and contagious diseases (such as DR-TB), are 
vulnerable because as seen, they may have a reduced capacity to withstand the effects of the disease, 
both financial and biomedical. This vulnerability is exponentially increased when they are low income 
earners (see below), are being sequestered from society, with a risk of nil protection of their rights.  Also, 
their vulnerability can be obvious when they do not have a say as regards their detention (hence nil 
autonomy). They may also be exploited by the responsible healthcare workers who may provide 
substandard care or living conditions.  
Furthermore, TB/DR-TB as a chronic debilitating condition affects income, livelihood, social cohesions and 
more, with severe psycho-social impacts. That it affects predominantly poor people is not only a fact, but 
further exemplifies their vulnerability. 
 “Tuberculosis has historically been associated with poverty. A number of studies indicate that two 
broad mechanisms explain the relationship between poverty and TB incidence: the likelihood of 
being exposed to the disease and the immunological status of the individual….Descriptive analysis 
shows that those in the poorest quintile are 9 times more likely to report that they are suffering from 
TB or associated symptoms than those in the top quintile. 
Regression analysis shows that TB prevalence has a positive and significant association with urban 
location, age, being black or Coloured, living in the Eastern Cape, Free State, KwaZulu-Natal or 
Northwest province (compared to the base case which is the Western Cape) and overcrowded living 
conditions. More education, being female and living in Limpopo (rather than the Western Cape) 
significantly reduce the likelihood of having TB. The addition of these intermediary factors 
significantly reduces the coefficient on poverty and provides preliminary evidence to show that 
policies targeting these specific transmission channels may significantly reduce the vulnerability of 
the poor to this disease. We find no evidence of significant differences in access to care and also no 
                                                          
36  ‘What is vulnerability?’ International federation of red cross and red crescent societies (IFRC) available at 
http://www.ifrc.org/en/what-we-do/disaster-management/about-disasters/what-is-a-disaster/what-is-
vulnerability/, accessed on 2 February 2017. 
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significant patterns in the reported levels of satisfaction across poverty quintiles for TB sufferers. TB 
sufferers from poor households are less likely to consult doctors and to utilize private care”37 
It should be noted at this point that capacity referred to here is different from mental capacity or 
competence which Moodley describes as clinical judgement of an individual’s ability to agree to or decline a 
treatment or course of action38. The legal interpretation of this capacity is however, is referred to as 
competence.39 
 
1.4. The legal framework for managing infectious health conditions in South Africa 
 
1.4.1. (a) Protecting the health rights of persons – international standards 
Health as a right means that everyone is entitled to the highest attainable standard of physical and mental 
health within available resources40. This ‘highest attainable standard of care’ which includes access to all 
medical services, good sanitation, adequate food, decent housing, healthy working conditions, and a clean 
and safe environment, is enforced by the International Covenant on Economic Social and Cultural Rights 
(ICESCR)41.  Accordingly, this covenant ensures a systems that supports the notion that everyone has the 
right to the health care they need, and to living conditions that enable us to be healthy, such as adequate 
food, housing, and a healthy environment. And also, health care must be provided as a public good for all, 
financed publicly and equitably42. 
                                                          
37 R Burger & E Moses ‘TB and Poverty’ 2013 RESEP. Available at http://resep.sun.ac.za/index.php/research-
areas/tb-screening-and-treatment/tb-and-poverty/ 
38 K Moodley ‘Law and the health professional in South Africa’ in K Moodley (ed) Medical Ethics, Law and Human 
Rights: A South African Perspective (2011) 44. 
39 Ibid. 
40 General Comment No. 14: The Right to the Highest Attainable Standard of Health - UN Committee on Economic, 
Social and Cultural Rights 
41 The International Covenant on Economic, Social and Cultural Rights (ICESCR) is a multilateral treaty adopted by 
the United Nations General Assembly on 16 December 1966, and in force from 3 January 1976. The Covenant is 
monitored by the UN Committee on Economic, Social and Cultural Rights and forms a part of the International Bill 
of Human Rights, along with the Universal Declaration of Human Rights (UDHR) and the International Covenant on 
Civil and Political Rights (ICCPR), including the latter's first and second Optional Protocols. South Africa formally 
ratified the ICESCR in January 18, 2015 (after having signed it in 1994) therefore making it legally binding within her 
political landscape. In a nutshell, the international Bill of Human Rights has as its arms, the UDHR, the ICCPR, and 
the ICESCR 
42 Ibid, Article 12 
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Furthermore, this human right to health care means that hospitals, clinics, medicines, and doctors’ services 
must be accessible, available, acceptable, and of good quality for everyone, on an equitable basis, where 
and when needed43. 
 
1.4.2. The Constitution of the Republic of South Africa 
The Constitution44 ‘is generally regarded as the most liberal and progressive national constitution in the 
world”45, and it serves like all other constitutions, to set the limits on the exercise of state power. A 
Constitution should give the government enough power to govern but should not allow it to abuse that 
power46. The concept of abuse and need for protection of human rights deserves special mention 
especially with the pre-1994 apartheid history of South Africa. The need for protection of any rights serves 
to underscore the propensity for abuse of same and as rightly asserted, “The Bill of Rights is arguably the 
part of the constitution that has had the greatest impact on life in this country…. reaffirming the democratic 
values of human dignity, equality and freedom”47 
Noting the history of South Africa, the liberal nature of the Constitution, vis a vis the Bill of Rights and 
equality, the following statement will indeed be appropriate: 
Our Constitution entrenches both civil and political rights and social and economic rights. All the rights in 
our Bill of Rights are interrelated and mutually supporting. There can be no doubt that human dignity, 
freedom and equality, the foundational values of our society, are denied those who have no food, clothing 
or shelter. Affording socio-economic rights to all people therefore enables them to enjoy the other rights 
enshrined in Chapter 2 (of the Constitution – the Bill of Rights). The realization of these rights is also key to 
the advancement of race and gender equality and the evolution of a society in which men and women are 
equally able to achieve their full potential48 
                                                          
43 ’what-is-the-human-right-to-health-and-health-care’ available at https://www.nesri.org/programs/what-is-the-
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44 Note 2 above  
45 JA Singh ‘Law and the health professional in South Africa’ in K Moodley (ed) Medical Ethics, Law and Human 
Rights: A South African Perspective (2011) 112. 
46 DLA Cliffe Dekker Hofmeyr Rights For All: The Bill of Rights in all Official Languages (2013) xiii. 
47 Ibid  
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1.4.3. The Bill of Rights (BOR)49 
Sections 7, 8 and 39 of the Constitution will be elaborated upon here: 
Section 7 of the bill of the Constitution identifies the Bill of Rights as the cornerstone of South African 
democracy. It expresses the rights of people in the country as well as the values of human dignity, equality 
and freedom. It therefore places an obligation on the state to respect, promote and fulfil the rights contained 
therein, and also provides that the rights may be limited in terms of section 36 or certain other provisions50. 
Section 8 refers to its application to the extent that is it universal and binding to the all arms of government-
the Executive, Judiciary and legislature and every other organ of state. Where it concerns a juristic person, 
the person is entitled to rights that to the extent that concerns not only their nature, but the nature of the 
rights in question and therefore any limitation thereof must be read inter alia with the provisions as 
stipulated in section 39 of the Constitution51. 
Concerning its interpretation, and the necessary authority for it, this must be done in such a manner that is 
based on human dignity, equality and freedom, and that are found in any democratic society. International 
legal instruments should be considered and any applicable foreign law may also be read as well52. 
 This section on interpretation is particularly relevant, as will be seen in subsequent chapters how 
international law was compulsorily considered to “promote the spirit, purport and objects of the Bill of 
Rights”53. 
 
1.4.4. (c) The Statutory framework 
Assented to in 2004, the Act54 exists “to provide a framework for a structured uniform health system within 
the Republic, taking into account the obligations imposed by the Constitution and other laws on the 
national, provincial and local governments with regard to health services; and to provide for matters 
connected therewith”55. It takes cognizance of the fact that there were injustices of the past in the Republic 
                                                          
49 Note 3 above 
50 Note 2 above, section 7 
51 Note 2 above, section 36 
52 Note 2 above section 39 
53 ibid 
54 Note 21 above 
55 Ibid  
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(of South Africa), and in the present democratic dispensation, heal the rifts, improve the quality of life and 
respect fundamental human rights of all56. 
The relevant portions of the Constitution57 that empower the Act58 include: 
The State must, in compliance with section 7(2) of the Constitution, respect, protect, promote and fulfil the 
rights enshrined in the Bill of Rights, which is a cornerstone of democracy in South Africa. In terms of 
section 27(2) of the Constitution the State must take reasonable legislative and other measures within its 
available resources to achieve the progressive realisation of the right of the people of South Africa to have 
access to health care services, including reproductive health care.  Section 27(3) of the Constitution 
provides that no one may be refused emergency medical treatment; whilst in terms of section 28(l) (c) of 
the Constitution every child has the right to basic health care services and in terms of section 24(a) of the 
Constitution everyone has the right to an environment that is not harmful to their health or well-being. 
Although the legislature is responsible for statutory laws, and the Executive arm of government for 
governance as well as drafting and amending state policy, “most statutes also confer the right on relevant 
cabinet ministers to make regulations in connection therewith. Regulations are sometimes referred to as 
subordinate legislation, and are equally as legally binding as the principal legislation under which they are 
passed”59. The 2010 regulation of The Act60 regulation gives the minister of health provision (after 
consultation with the National Health Council) to make certain changes, especially as it concerns 
communicable diseases including DR-TB. These will be discussed in detail in chapter 3.  
 
1.5. The ethical framework for managing infectious health conditions in South Africa 
Public health aims to understand and ameliorate the causes of disease and disability in a population61 . As 
against the one on one relationship in a clinical/medical setting, it involves interactions and relationships 
with many community members, professionals, governments and non-government agencies. Consisting of 
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laws, actions, policies and interventions that ….are concerned with the health of the entire population, 
rather than individuals. Its features include amongst others, health promotion, disease prevention, 
collection and use of epidemiological data, population surveillance, knowledge of health determinants and 
factors involved in effective health interventions62 
The key words from this description set the tone for protecting the general population from being infected 
with a highly contagious disease agent (DR-TB), getting reliable information from regular screening and 
relying on case reports for necessary interventions. It follows therefore that such complex interactions 
involving patients, communities and government will result in a different set of ethics that is not normally 
seen in a ‘routine doctor-patient’ clinical setting. We will therefore need to understand the differential 
dynamics of public health ethics.  
Van Niekerk63 introduces the four ethical principles which mainly govern clinical settings (autonomy, 
beneficence, non-maleficence and justice) and whilst this paper will focus on public health ethics, these 
principles will also be used inter-alia with boni mores (together known as general moral considerations) in 
determining to what extent interventions will be instituted in public health. 
Childress et al64 introduce three dimensions involved in public health ethics. The first is in the definition of 
public to include a numerical public or target population. This numerical public is utilitarian, with each 
person counting as a unit. In other words, the numerical public is everyone (including DR-TB patients), with 
the net happiness being derived from the total number of people protected by the sequestration of DR-TB 
patients. This net happiness is underscored by the fact that more people will be protected by isolating the 
fewer DR-TB patients, who have a potential to infect more people. 
The second dimension is the ‘political public’. Simply referring to the role of government and public 
agencies in protecting health. Governments are mandated to act affirmatively in protecting the health of 
people. Although government cannot arbitrarily invade people’s rights in the name of communal good, in 
liberal, pluralistic democracies, this can be done if there is justification for doing so, especially if they border 
on the boni mores (see below) of the people being protected. 
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The ‘communal public’ is the 3rd dimension and refers to non-government participants in public health, who 
may not necessarily get consent from the political public, but also must not act contra boni mores. 
Borrowing from the South African context, the Treatment Action Campaign (TAC)65 case in spearheading 
antiretroviral campaigns to treat HIV-positive patients and protect the public is a case of communal public in 
action. Although in this particular case the Minister for health as appellant was appealing an earlier 
judgment made in favour of the TAC. The TAC had earlier successful sued for the administration of 
Nevirapine (an HIV medication) to pregnant and expectant mothers in South Africa. Nevirapine had been 
discovered to be effective against transmission of HIV from mothers to their children and would also form 
part of essential medicines in South Africa. The minister summarily also lost the appeal in this case. 
 
1.5.1. Resolving conflict among general moral considerations in public health ethics 
The goal of public health-producing benefits, preventing harms and maximizing utility66 will often be met 
after weighing up different moral considerations to decide on a particular course of action. That said, the 
rationalization process(es) is based on the following five justificatory conditions or parameters 
 Effectiveness: the questions often asked is ‘will restricting one or more general considerations be 
beneficial for public health?’ Of what use will the restriction be if public health objectives are not 
achieved?67 
 Proportionality: there should be an inverse relationship between the moral consideration denied 
and the public health objective achieved. The virulence and costs of treating DR-TB (including 
death and suffering) will far outweigh the restrictions placed on freedom when patients are 
detained, even involuntarily68. 
 Least infringement: the least mode of restriction should be sought and applied. That said, if the 
chosen intervention is restriction of freedom (which is contrary to autonomy as a general moral 
consideration) the least manner of restriction should be sought. I will attempt a schema to say nil 
shackles, freedom of movement (within and around the hospice or treatment facility), nil solitary 
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confinements, torture and of course, the earliest route back home when patients are no longer 
infectious69. 
 Public justification: this simply refers to the political public (and communal public) seeking to get the 
numerical public’s acceptance and buy-in of proposed interventions70. Key here will be stakeholder 
identification and involvement71. Accountability and boni mores are also ensured through this 
process (my words and analogy) 
 Necessity: Even with proof of effectiveness and proportionality, not all interventions will be deemed 
necessary72. The prima facie case of the law of necessity stipulates utilizing a less morally troubling 
route. This refers to least morally troubling intervention to achieve an objective, as against least 
infringement (above) which speaks to course of chosen action and rationalizing the least (and best) 
manner to achieve same. It is noteworthy to point out that this justificatory condition (necessity) is 
reflected in the Goliath case73. Here, there was a judgment based on among other things, the 
common law ground of justification of necessity. This case is further elaborated on in chapter 3. 
 
1.5.2. Other relevant bioethical theories 
As already introduced, there are four principlist theories74 as well as some other boni mores 
ideologies/values that help rationalize when and how to institute public health interventions. It is necessary 
to reflect on these, because although we will mainly deal with a different set of rules (in public health), 
respect for each individual’s autonomy, justice, beneficence and non-maleficence will still be taken into 
consideration in designing public health policies. Furthermore, the necessity for overriding any of these will 
be based on to what extent they will impact on the interventions planned to achieve desired results. Simply 
put, in trying to decide whether to involuntarily detain DR-TB patients from infecting the public, autonomy 
will easily be relegated in favour of public health. 
The general moral considerations include: 
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 Producing benefits (beneficence)75 
 Avoiding, preventing and removing harm (non-maleficence)76 
 Respecting autonomous choices and actions including liberty of action (autonomy)77 
 Distributing benefits and burdens fairly and ensuring public participation, including the participation 
of affected parties (distributive and procedural justice, respectively)78 
 Producing the maximal balance of benefits over harms and other costs (utility)79 
 Protecting privacy and confidentiality80 
 Keeping promises and commitments81 
 Transparency82 
 Trust (building and maintaining same)83 
Furthermore there is the concept of casuistry which also assigns weights to these interventions. Casuistry 
is “the approach where we learn ethical insights primarily by studying cases”84. They (Childress et al) 
contend that “public health specialists should focus on new situations with relevant similarities to and 
differences from paradigm or precedent cases that have gained a relatively settled moral consensus”85.  
Having already noted that the rationalization in public health ethics is different to that in routine 
clinical/patient milieu, it is imperative to point out that the principles86 introduced above, as well as other 
(biomedical or clinical) ethical theories will still need to be considered when dealing with the public. In a 
nutshell, as much fit there is as possible to these theories reflects a greater bearing on us as to what we 
‘should do’ when confronted with ethical dilemma in actuality. 
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These ethical theories discussed in the next chapter will include communitarianism, Kantian deontology, 
ethics of care, virtue ethics, social contract theory, utilitarianism, liberal individualism, casuistry, as well as 
narrative ethics. There is also the concept of subsidiarity87, which although not regarded as a biomedical 
theory per se, will be deemed useful as it incorporates the tenets of at least two or more of the 
aforementioned theories in its application. Subsidiarity encourages the tenets of autonomy and 
communitarianism88 to be applied together for each patient encountered. 
 
1.6. The Siracusa Principles89 
More appropriately known in full as The Siracusa Principles on the Limitation and Derogation Provisions in 
the International Covenant on Civil and Political Rights, they serve to provide a framework for the legitimate 
and ethical denial of certain rights  derogable and non-derogable (except the entirely non-derogable)90. 
Developed in 1984 by a team of international law experts who met in Siracusa Italy, these principles serve 
to correct the arbitrary denial of certain rights by historical and contemporary governments. As noted, they 
came into being because it was noted  
….”that one of the main instruments employed by governments to repress and deny the 
fundamental rights and freedoms of peoples has been the illegal and unwarranted Declaration 
of Martial Law or a State of Emergency. Very often these measures are taken under the 
pretext of the existence of a “public emergency which threatens the life of the nation” or 
“threats to its national security.” The abuse of applicable provisions allowing governments to 
limit and derogate from certain rights contained in the International Covenant on Civil and 
Political Rights has resulted in the need for a closer examination of the conditions and 
grounds for permissible limitations and derogations in order to achieve an effective 
implementation of the rule of law. The United Nations General Assembly has frequently 
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emphasized the importance of a uniform interpretation of limitations on rights enunciated in 
the Covenant”91. 
The background to the Siracusa Principles92, as noted, is one that allows the denial of certain rights 
especially as it concerns public health, national security and public safety in a democratic society, as well 
as maintaining public order, as prescribed by law. Regarding public health, we may be concerned about 
quarantine/isolation of certain patients with communicable or contagious diseases. This denies them 
certain rights (freedom and privacy, for instance) in order to protect the general public at large. It is worth 
noting here that although the aim is to treat, the ‘informed consent’ parameter of the right to health of 
patients is lacking, putting this ‘right’ in question. Ethically speaking, autonomy (and liberal individualism)93 
is overcome in favour of utilitarianism94 and communitarianism95.  As stated, “public health may be invoked 
as a ground for limiting certain rights in order to allow a state to take measures in dealing with a serious 
threat to the health of the population or individual members of the population. These measures must be 
specifically aimed at preventing disease or injury or providing care for the sick and injured. Due regard shall 
be had to the international health regulations of the World Health Organization”96  
Mburu et al further elaborated on the Siracusa Principles as those “which were adopted by the UN 
Economic and Social Council  allowing for the limitation of individual rights as a means to deal with a 
serious threat to the health of the population of individual members of the populations”97. They further 
elaborated on the relevant justifications for enforcing these limitations and these include that they 
(limitations) are: 
 Provided for and carried out in accordance with the law98 
 Directed towards a legitimate objective of general interest99 
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 Strictly necessary in a democratic society least intrusive and restrictive in severity and duration to 
achieve the objective100 
 Based on scientific evidence  and neither drafted nor imposed arbitrarily nor in a discriminatory 
manner101 
According to the WHO, this limitation of rights and movements “must be viewed as a last resort and justified 
only after all voluntary measures to isolate such a patient have failed”…. and “each one of the five criteria 
must be met, but should be of a limited duration and subject to review and appeal102”. 
From the above, what can therefore be deduced is 3-fold: 
 Public health ethics are founded on the Siracusa Principles 
 DR-TB, as already introduced, is a serious public health safety concern and any concomitant 
detention (especially when involuntary) will raise ethico-legal arguments 
 The Siracusa Principles serve to balance all the scenarios-protecting the public (and individual) 
right to health. This simply means that the principles balance the ethical and legal angles. 
 
1.6.1. Infection control strategies used in the Siracusa Principles 
There are four words commonly encountered in infection control strategies and they are often incorrectly 
used interchangeably. These are isolation, detention, incarceration and quarantine.  
 Isolation  
This refers to separation of persons who have a specific infectious illness from those who are healthy, and 
the restriction of the movement of the sick to stop them from spreading the illness103. This isolation could 
either be voluntary or involuntary; solitary or in groups; and in the ‘patients’’ homes or in designated 
healthcare facilities. 
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Voluntary isolation occurs when following appropriate counseling or any other necessary intervention, the 
‘patient’ decides to isolate himself on his own accord/volition, to protect those uninfected, but could be at 
risk. 
 Involuntary detention 
Also known as therapeutic detention104, or in my words, involuntary isolation. This is applied to those who 
have a propensity to infect others, but have deliberately or inadvertently failed to take precautions to do so. 
It could also be in isolation or in groups. Whilst solitary confinement is the ideal model, economic and 
human resource constraints, especially in developing countries make group isolation the norm. Either way, 
the need for conditions which protect dignity (and other human rights as elaborated above) can never be 
overemphasized. Whatever the set up, it should always be as a last resort and in line with the Siracusa 
Principles105 already introduced above. The role of effective counselling and patient/community education is 
also salient as a means of informing on TB/DR-TB and of course, the importance of voluntary isolation as a 
means of prevention. 
 Quarantine 
This simply refers to the separation and restriction of the movement of persons who, while not yet ill, have 
been exposed to an infectious agent and therefore may become infectious….”in order to to prevent such a 
disease from spreading”106. 
 Incarceration  
Incarceration is often used as a misnomer for involuntary detention. Singh elucidates on incarceration to 
mean the “imprisonment of individuals who have been tried and convicted of a crime, or those who violate a 
court order”107. Contextually speaking, a convict who has DR-TB, will of course be incarcerated and 
isolated (preferably solitarily), but this is actually different to detaining non-convicted public citizens who 
have DR-TB but have not taken precautions to protect the numerical public (involuntary detention as 
described above). These precautions could either be in the form of voluntary isolation and/or adhering to 
treatment and other infection control measures. 
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1.7. Conclusion 
The Constitution108 provides for the limitation of certain rights insofar as some conditions are met. Often 
involuntarily, this detention may be temporary or permanent (seen in incurable XDR-TB, or in cases where 
patients with more potentially treatable forms of TB, are averse to taking treatment and/or taking necessary 
precautions not to infect others). Where, there is a need to remove such persons from society, their rights 
to self-determination and bodily integrity (autonomy) still have to be respected. This simply means although 
they can be sequestered, they do still retain the rights to refuse or not to be forced to receive treatment. 
This sentiment is echoed by Singh et al “….we will not argue for forcible treatment of patients with MDR-TB 
or XDR-TB, simply restriction of mobility rights of such individuals”109.  
Accordingly, from a legislative angle ‘‘isolation’ is defined as the separation of persons who are ill or 
suspected of having a specific infectious disease from those who are healthy, with the objective of 
preventing transmission of infection and allowing for specialized care”. The procedures for this isolation are 
those that are “used in nursing care to protect health care workers, patients and other persons against 
infectious agents transmitted from a patient or patients suffering from a communicable disease110”. 
From a public health angle, it would therefore be argued that the consequences of isolating virulently ill 
people in order to protect the larger public is the right thing to do. Isolating and denying the rights of a few 
hundred to protect thousands, if not millions nationally, and across borders will obviously result in a positive 
balance of overall happiness. The relevant statutory frameworks already introduced will be discussed in 
subsequent chapters and will give a legal backing to such an action. 
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CHAPTER 2  
THE ETHICAL IMPLICATIONS 
2.1. Introduction  
As already previously stated, the ethical issue in question relates to that of public health ethics. Therefore, 
the first issue to note is that the more common biomedical and other ethical theories such as principlism111 
and communitarianism112, although considered, will be relegated in favour of utilitarian, goal-oriented 
concerns. 
Ab-initio, I submit that ethical scenarios, be they clinical, public health or even regular day-to-day events, 
are subject to systematic analysis and rationalizations as they are oftentimes not resolved by facts. 
Moodley concurs when she states that ethics deals with arguments and “real ethical arguments cannot be 
settled definitively by recourse to facts”113. In support of this stance, the WHO document on the Guidance 
on ethics of tuberculosis prevention, care and control114 contends that ethics can give rise to some 
disagreements or conflicts. These conflicts can however be rationalized through analysis and discussions. 
In so doing, the differential views can be articulated into a “rough consensus” that takes cognizance of the 
fact that situations will sometimes arise when some rights and obligations are held to be more salient than 
others115. Adding to this, London116 also introduces the need for resolving conflicts when he states that 
different people’s rights may conflict and the state may need to violate someone’s rights in the interest of 
meeting obligations to fulfil that of others. Key provisions that will be considered here will therefore be the 
South African Bill of Rights117 and the Siracusa Principles118.The rationalizing of these arguments and 
conflicts into a cohesive whole will indeed form the core of this chapter. 
 
2.2. The facts 
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The fact to be considered is whether it is ethically valid to detain (or isolate) persons with DR-TB against 
their will. It has been introduced that this should be done after persons having received adequate 
counseling and information, still fail to take measures to protect their health and that of the numerical 
public. 
 
2.3. The ethical issues 
The relevant questions to be discussed here will include those that pertain to TB/DR-TB generally; isolation 
in TB/DR-TB; as well as informed consent to and adherence to TB treatment. Although stated here, the 
entire analysis in this chapter will attempt to answer these questions: 
 Is it ever ethically acceptable to resort to involuntary isolation? 
 Under what circumstances can forced isolation or detention be ethically appropriate? 
 What are the safeguards to prevent abuse of the practice of involuntary isolation or detention? 
 Is it ever appropriate to compel TB patients to undergo treatment over their objection? 
 
2.4. The Relevant Rules 
These will be divided into two sections: the ethical and then the legal rulings. The ethical rulings will form 
the focus of this chapter and the legal rulings, whilst introduced here, will be elaborated upon in the next 
chapter.  
2.4.1. The Ethical rules and Applications 
(a) The public ethics dimension 
Public health ethical decisions are founded on casuistry119and utilitarianism120 and the rationalization of 
issues that arise from them consider the following rationales: Public Justification, Least infringement, 
Effectiveness, Necessity, Proportionality and Necessity. Before delving further, I wish to point that these 
five public health rationales find their legal basis on the ‘law of necessity’ or the common law ground of 
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justification of necessity as elaborated upon by Mcquoid-Mason and Dada121. Although the legal angle will 
be dealt with in more detail in the succeeding chapters, it is essential to introduce and highlight at this 
stage, the commonalities between both (ethical and legal) perspectives. The common law ground of 
justification of necessity highlights is one such example where both the legal and ethical angles are indeed 
similar. In rationalizing the ethical basis for involuntary detention, this (common law ground of justification) 
will be seen in all the discussions. 
The common law ground of justification of necessity122 refers to an act by a person in protecting himself or 
another from a threat being justified under the following conditions: 
 The threat is imminent or has started123 
 The person or persons are not obliged to tolerate the threat124 
 The protective action is proportionate (inversely) to the harm being protected from125 
 There must be an emergency126 
 Consent is irrelevant127 
 Pro boni mores128  
 Rationalizing the ethical basis for involuntary isolation of DR-TB patients: 
 Public Justification 
 This simply refers to the political public129 (and communal public130) seeking to get the acceptance of the 
numerical public131 and their buy-in of proposed interventions. In other words, justifying the 
infringement/intervention to the public. This is mainly via measures that ensure public/stakeholder 
participation and of course boni mores. One major way by which this can happen is by correct and 
adequate information, which will also ensure proper accountability of the entire process. The manner in 
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which the community is engaged132 will determine the acceptance and even the acceptance of the 
intervention by the ‘affected’ parties. 
That said, the right information in the right amount on DR-TB, via patient and public education will make 
infective persons in particular, take precautions and prevent spreading the infection to others. The right 
information in the right amount to the public on the need for involuntary detention (when affected persons 
who are infective) do not take precautions to protect others will also make the numerical public more 
amenable to such an intervention. Another way in which information will be properly disseminated to ensure 
buy-in is in the information on the rights of the affected persons and the information that they can appeal 
their detention at any time and the fact that they will be released insofar as they are deemed no longer 
infectious. 
 Least infringement 
The least mode of restriction should be chosen and applied. That said, if the chosen intervention is 
restriction of freedom (which is contrary to autonomy133 as a general moral consideration134) the least 
manner of restriction should be sought. I will attempt a schema to say there should be nil shackles, nil 
restriction of freedom of movement (within and around the hospital or treatment facility), nil solitary 
confinements, torture and of course, the earliest route back home when patients are no longer infectious. 
Put in clearer light, the idea here can be seen from the following example: if the intervention, for instance, 
reduces confidentiality, only that information necessary to achieve the goal should be divulged. 
 Effectiveness 
The questions often asked is ‘will restricting one or more general considerations be beneficial for public 
health?’ Of what use will the restriction be if public health objectives are not achieved?  
For the first question, what we want to know is how efficacious is the proposed intervention- limiting the 
rights to freedom in DR-TB. The answer here can be gleaned from evidence- based practices from 
scientific and medical research. The route and manner of transmission of TB135 will also be taken into 
account. 
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For the second question, the public health objectives of maximizing benefits and protecting the numerical 
public at large will indeed be met when involuntary isolation is enforced. 
 Proportionality  
There should be an inverse relationship between the moral consideration denied and the public health 
objective achieved. The pertinent question here is whether restricting a few people’s rights to 
freedom/autonomy will be deemed superior or inferior to protecting the communal public from a potentially 
deadly, oftentimes untreatable medical condition? The answer will lie in the rationalization that the virulence 
and costs of treating DR-TB (including death and suffering) will far outweigh the restrictions placed on 
freedom when patients are detained, even involuntarily. 
 Necessity 
Even with proof of effectiveness and proportionality, not all interventions will be deemed necessary. When 
one analyzes all the contributory factors under law of necessity136 described above, this point becomes 
more lucid. Faced with an impending or ongoing public health crisis in the form of DR-TB, it will therefore 
be necessary for respective governments to involuntarily detain anyone who poses a threat to others.  
In summary, I wish to elaborate on two important concepts: the one is that the five (5) parameters 
discussed above (justification, least infringement, necessity, public justification and effectiveness) all find 
their legal basis in the common law ground of justification. This common law ground of justification is not 
only synchronizing the legal and ethical dimensions of the issue at stake (that of involuntary isolation), it 
forms the basis in rationalizing the public health ethical considerations in the light of the aforementioned 
parameters. Furthermore, it can be used inter-alia in interpreting the constitutional provision that speaks 
about the limitation of rights137.  
The second and quite relevant to this section is that, it can be seen that involuntary detention in DR-TB, 
from a public health perspective can be justified, necessary and effective if done in a less restrictive 
manner which will be more rewarding than the opportunity cost. The opportunity cost being referred to here 
will be in the form of allowing such infected and contagious persons mix freely without restrictions, to such 
end that will expose everyone to a potentially untreatable and deadly disease. 
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(b) The bioethical principles 
In order to get a more holistic appraisal, the biomedical ethical theories will then be separately applied to 
the scenario at hand.                                   
 Principlism 
Principlism is one of the main biomedical theories seen in clinical practice, with its four major branches as 
elaborated upon below. Principlism is founded on the premise that moral/ethical problems are resolved by 
applying one or more of these four principles (or branches)138.  Two cardinal aspects of principlism must be 
pointed out. These are: 
 It is based on the idea of ‘common morality’139. This is elaborated to mean that it is consistent with 
a ‘pre-theoretic common sense’ that people can relate to and identify with. Simply put, before 
theories came to be postulated as they are now, justice and ‘doing good’ (beneficence in 
principlism; see below) have existed among people in civil societies140. 
 Resolving conflicts among the principles is best done via a process of reflective equilibrium, where 
weights are assigned to each principle until some ‘balance’ is arrived at141.  
van Niekerk contends, and I concur, that rationalizations via reflective equilibrium are never absolute, and 
open to revision, especially in the wake of new/overwhelming information142. Being able to critically 
appraise issues through systematic rationalization and reasoning as such, is indeed the hallmark of ethical 
discussions/arguments. As van Niekerk elaborates “arguments are central exactly because real ethical 
issues cannot be settled definitively by recourse to facts”….although facts can support or strengthen ethical 
arguments143. 
The four principles: 
1. Autonomy  
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Also known as ‘self-rule’, it simply translates into self/first person responsibility and in decisions that affect 
him/her. It is justified by: truth telling, respect for privacy, protecting confidential information, obtaining 
informed consent and help in making decisions as requested144. Autonomy is however, never absolute and 
can be overridden if it clashes with an equal or stronger rule. Emergency medical care is one instance in 
which the principle of autonomy becomes relegated and paternalism becomes the norm. Paternalism 
therefore “occurs where one person overrides the autonomy and right to self-determination of another 
person for the good of the other person….it is based on the ethical principle of beneficence and conflicts 
with the ethical principle of patient autonomy”145. Protection of third parties in danger, such as in public 
health situations, is another where autonomy may be rendered invalid. By extrapolation, in DR-TB, 
suspects/patients may be denied their ‘self-rule’ to protect the public at large. Although it must be reiterated 
that only freedom of movement need be restricted. DR-TB cases in isolation still have the final say in 
whether they will take treatment. 
2. Beneficence 
This simply refers to ‘doing good’. In so doing, the rules will be: protecting and defending the rights of 
others and prevention of harm to them, helping persons with disabilities and rescuing those in danger146. It 
is often understood to cover acts of kindness or charity that go beyond strict obligation, for instance helping 
someone in danger, or those with disabilities147. Moodley further advises that these rules can best be 
achieved via clinical competence, a risk-benefit analysis and paternalism148.  
In rationalizing involuntary detention of DR-TB persons through the principle of beneficence, it can be 
argued that: 
 The rights to freedom of the DR-TB cases are presumed subservient to the rights to health and a 
healthy environment of the numerical public. They (numerical public) will need to be protected from 
danger by removing such conditions that will cause it, whether the danger is ongoing and/or 
anticipated. 
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 When doctors or health workers are clinically competent (also in line with Siracusa Principle of 
scientific validity), they can best perform a risk v benefit appraisal of the situation and therefore, 
isolate cases in a paternalistic manner. In summary, when autonomy cannot be guaranteed based 
on reflective equilibrium, then beneficence can used to justify the scenario. Beneficence here as 
has already been noted may take the form of emergency medical care and/or protection of third 
parties in danger (among others). In doing good ‘over and beyond what is expected’149, the onus 
may therefore be on the enforcers of the involuntary detention, the obligation to cater to the needs 
of the dependents of those being detained. 
3. Non-maleficence 
Closely linked to beneficence, non-maleficence means ‘do no harm’. Its rules include: do not kill, do not 
cause pain or suffering to others, do not incapacitate others, do not cause offense to others, do not deprive 
others of the good life150. These are all overseen by the delicate balance between risk versus benefit. As 
put by Moodley, “the risk versus benefit ratio of any treatment or intervention needs to be carefully 
considered at all times to maintain the delicate balance between beneficence and non-maleficence”151. The 
Health Professions Council of South Africa (HPCSA) guidelines recognize that oftentimes, acting in a non-
maleficent manner will mean that  “Health care practitioners should not harm or act against the best 
interests of patients, even when the interests of the latter conflict with their own self-interest”152. In other 
words, in balancing risk versus benefits in considerations involving patients, from a clinical perspective, the 
best interest of the patient must always override the personal value system of the attending physician. An 
analogy to be used here will be a doctor who for personal or religious grounds, ordinarily will not do an 
abortion, should therefore act in the following manner: 
(a) In an emergency setting, perform the abortion, based on the best interest principle, to save a 
patient’s life 
(b) In a non-emergency setting, refer the patient to a physician who is amenable to the procedure, 
without any prejudice, regardless of the index doctor’s personal beliefs or value system.  
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In making decisions on involuntary isolation, the benefits of isolating subjects with a potentially 
untreatable/life threatening condition will far outweigh the risks of not doing so. The benefits of isolating few 
people who can infect more members of the public because of non-compliance with treatment protocols 
and/or with an incurable communicable disease can never be overemphasized. 
4. Justice 
Justice deals with fairness. An injustice is said to occur “when some benefit to which a person is entitled is 
denied without good reason”153. In deciding whether it is fair to isolate DR-TB cases, the main issues to be 
considered under justice will be legal justice and rights-based justice. The legal and human rights 
implications of involuntary isolation have already been introduced154 and will be elaborated upon in the 
succeeding chapter. The conclusion is that it is indeed egalitarian to detain/isolate DR-TB cases in certain 
instances when conditions necessitate such actions. These conditions necessitating the involuntary 
isolation/detention may therefore be said to be the ‘justification for the injustice (detention) as elucidated 
above. 
(c) The bioethical theories: 
 Utilitarianism 
Van Niekerk contends that in utilitarianism, a subset of consequentialism, “the consequences of actions are 
to be taken, and taken exclusively as the only concern in terms of which the moral status (i.e. the moral 
rightness or wrongness) of an action is to be decided155. He goes further to discuss that the three primary 
requirements for utilitarianism will be that: 
 Actions are to be judged on the consequences they give, nothing else matters156 
 The amount of happiness created is the only factor in assessing consequences157 
 Each happiness counts as a unit and the net calculated happiness determines the balance of 
happiness over unhappiness158 
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 “Utilitarianism has been an extremely influential theory, not only in the history of ethics, but particularly in 
the sphere of moral deliberation about public policy. Whenever a politician talks about the ‘public interest’ or 
the ‘greater benefit of society’ when justifying a policy decision, he or she invokes a utilitarian argument of 
some sort”159 
The role of utilitarianism as a public health pillar can never be overemphasized. As DR-TB is a public 
health/public health ethics issue, utilitarianism will therefore encourage the involuntary isolation of a few TB 
patients with a potentially deadly form of the disease, to protect the general (and numerically far superior) 
public. 
 Kantian Deontology 
According to deontologists, actions are right only if they conform to a morally acceptable principle, which 
are similar to the pre-theoretic common sense principles of principlism160. Thus deontologists firstly 
determine if their actions will be generally acceptable for everyone to do (after a personal moral evaluation) 
and if so, then that action is the right one to do161. The prima facie duties inherent in deontology will 
therefore include: fidelity (truth telling), reparation, gratitude, beneficence, non-maleficence, justice, self –
improvement or development162. It will therefore be noted that there is a strong correlation between 
principlism (see above) and deontology. The deontological duties as listed and ‘general acceptability’ 
conform to and are consistent with the pre-theoretic common sense of principlism163. 
In referencing Deontology, where only the ‘actions’ or ‘deeds’ do matter, involuntary isolation will therefore 
be seen to be unethical. That said, the action of ‘involuntarily detaining/isolating DR-TB patients who have 
not taken precautions to curb the spread to others’ may not be pursued by a deontologist, for reasons being 
that not everyone may be amenable to detaining a non-criminal ‘just because he has a disease’ (my quotes 
for emphasis). This speak to the shortcomings of this moral theory in that consequences cannot be 
overlooked in the actual world, and in real life, a rigid stance cannot be tolerated in everyday application. 
This inflexibility in abrogating morality solely to actions, may put everyone at risk of contracting DR-TB, 
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which is very much anti-public health strategies.  As van Niekerk164 rightly contends, Kantianism is “in direct 
opposition to utilitarianism”                            
 Virtue Ethics 
As opposed to Deontology, Virtue Ethics, is interested not in the actions, or the consequences 
(utilitarianism), but in the actors themselves165. Conferring a moral status to the character of the people 
perpetuating the actions simply means that ‘good people can and should do good things’ (my words). That 
said, the submission that medical doctors, by training, are supposed to treat and restore sick people to 
wellness, means that ‘virtually’ all their actions will be deemed morally sound. Therefore, the detention of 
DR-TB patients, regardless of justification, will be acceptable.  
Another angle encouraged by virtue ethicists is that “the knowledge to decide what is best for the patient 
comes with practice and experience. It can thus be concluded that according to virtue ethicists, morally 
virtuous people have a good motive and use skills and practice which come with experience when making 
ethically correct decisions”166. The same extrapolation can be made of anyone else within the health facility 
who enforces such isolation (nurses and security personnel). Outside the health establishment, the police 
officers or correctional officers who detain persons found guilty of criminal acts. Insofar as they are trained 
law enforcement agents, their actions will be deem ‘good and moral’. This forms the foundations of virtue 
ethics. 
Although, it is known in actuality that people are oftentimes dissociated from their professions on the basis 
of character, and this speaks to the shortcomings of this theory. Furthermore, despite skills and experience, 
healthcare workers are oftentimes faced with unprecedented experiences that may call for deviation from 
the norm, where experience and skill alone may not result in the right choices being made167. For the 
purpose of this paper however, the summary is that based on virtue ethics, DR-TB patients can be 
detained, as per the hitherto raised point of good people by training, and experience and qualifications will 
do what is best for their patients. 
 Liberal individualism 
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Ab-initio, advocating for autonomy, this theory may seem to be wholly against any action that limits the 
freedom and rights of individuals. However, the fact is that these rights and freedom are only sacrosanct 
insofar as they do not pose a threat to others168. This simply means that they are ‘relative, not absolute’ 
rights, hence DR-TB patients can be involuntarily detained when they fail to take precautions that will 
prevent others from contracting the potentially deadly disease. As van Niekerk puts it….”power may only be 
exerted to curb our freedom when not to do so might bring harm to others”169. In summary, applying this 
theory to the issue of involuntary detention will therefore depend on the actions and duties of the persons in 
question (those with DR-TB). Should they therefore engage in behaviour that does not expose the 
numerical public to imminent danger (adhering to treatment, possibly also voluntary isolation as examples) 
then their autonomy will be respected. The reverse will be the case should they fail to adhere to the 
necessary infection control procedures. 
 Communitarianism 
In direct contrast to the first part of Liberal Individualism (that of rights and freedoms) this theory 
encourages the promotion of communal values, beliefs and principles, over that of individuals. In 
advocating for communal values over individuals, autonomy and informed consent are relegated and 
communities (or families at a relatively more micro level) make decisions on behalf of individuals. The 
overwhelming notion here is in decision-making, not necessarily in protecting the communal public as it 
were. It can therefore be defined as “a model of political organization that stresses ties of affection, kinship, 
and a sense of common purpose and tradition”170 
It should also be pointed out at this juncture that communitarian decisions will therefore speak to boni 
mores, after a buy-in which will most likely involve community leaders and other stakeholders. In applying 
this to the issue at hand, involuntary detention may only be enforced after community engagement. Hence 
the need to get the leaders/stakeholders on board through a series of collaborative partnerships and 
engagements171. This view is best expressed by the following statement “communitarianism promotes 
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persuasion rather than coercion in the quest for pro-social behaviour through counselling, conflict 
resolution, communication, pluralism and consensus through dialogue”172. 
Hence, a failed persuasion, equals failed stakeholder involvement and nil involuntary detention of DR-TB 
persons. On the other hand, however, the detention may take place when “personal rights such as the right 
to healthcare are regarded in a communal context”. In so doing, “the right question therefore to ask is “what 
is most conducive for society, rather than does it violate autonomy”?173 
 Social contract theory 
The main pillars of social contract theory (SCT) can be summarized to include: Communal arrangement for 
the benefit of all members of the society; submitting to authority to create law and order; addressing 
inequalities-both genetic and societal; and finally, accepting these inequalities if they work to everyone’s 
advantage174.  
In applying these to the issue at hand, DR-TB patients will be isolated if benefits everyone (especially if 
they are catered for both medically and socio-economically to also redress inequalities), especially if this 
isolation is codified in law. 
 Casuistry 
Here, the idea is to build theories from studying cases, comparing similarities and noting differences 
between them. As van Niekerk puts it, “ethics proceeds best when we start with a case, think about 
its moral issues and challenges, try to compare aspects of the case with other cases that we might 
also have encountered, and thus slowly build up a more comprehensive perspective that can assist 
us in future”175. 
Societies have always ostracized those with communicable diseases to protect the general/communal 
public. An example of this can be seen in the Biblical case of leprosy, where it was stated “all the days 
wherein the plague shall be in him he shall be defiled; he is unclean; he shall dwell alone; without the camp 
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shall his habitation be”176. The ‘modern plague’177 two centuries ago and a more contemporary issue as 
seen in the Goliath case178, offer further examples. Casuistry has proof of not only the boni mores 
application of isolation, but also has exposed some ethical concerns in its application.  
The one overwhelming concern, however, will not be in the fact that it shows acceptable proof in the utility 
and purpose of isolation in the wake of communicable diseases, but of course in preventing discrimination 
and prejudice. For instance, in New York, USA, the “use of isolation orders for tuberculosis in the 1990s 
show that more than 90% of the people detained were non-white and more than 60% were homeless”179. 
From a casuistic angle, this historical perspective of potential for discrimination will serve to prevent same 
from happening in contemporary times. 
It may also not be entirely out of context to further advocate the need for treatment in addition to isolation, 
under casuistry. Whilst noting the autonomous angle where patients cannot be forced to take treatment 
after been involuntarily detained, it must be emphasized that there is evidence to show that patients 
become less infective, within a few days of initiating treatment for TB180. Ongoing didactic counselling in 
addition to detention is the ideal and this can and should be advocated (see Recommendations below). 
 The ethics of care 
Based on feminist bioethics181, ethics of care concerns itself with being flexible and open to totality of 
care182 that is not as ‘authoritarian’ in enforcement as utilitarianism for example. A good analogy will be 
seen in the case of a mother who may love and protect her child no matter what and/or a propensity to 
overindulge, as against a more ‘paternalistic or strict disciplinarian’ approach (which utilitarianism183 or 
principlism184 will seemingly allow). That said, this theory, may by extrapolation, be against isolating DR-TB 
patients as it seemingly is contrary to the notion of caring for the sick that is not dictated by authority or 
stipulations. 
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 Narrative Ethics 
As the name implies, narrative ethics (NE) involves getting the person’s story, ‘narrative’ or perspective and 
taking same into consideration in arriving at decisions that concern them. The person’s (or patient’s in the 
clinical setting) perspective enables the service provider (through empathy) to better plan interventions that 
will not only be holistic, but shared, in terms of decision-making.  
Narrative theorists believe that the narrative approach brings out the details of cases which may be lost if a 
rigid approach to decision-making is adopted. Narrative theorists believe that health workers must 
appreciate, understand and be interested in the story of the patient, and then help the patient or the 
patient’s family to interpret the narrative in order to make an appropriate decision185 
In the clinical setting, autonomy is reflected in NE, whilst in the public health setting, NE may make non-
autonomous interventions to be more acceptable and effective. A simple way to look at NE (in public health 
settings) insofar as involuntary isolation refers, is in perhaps devising a means of catering to the financial 
and other needs of dependents of isolated persons and/or where applicable, isolating them in close 
proximity to their families where supervised visits and other forms of psycho-social care can be provided. 
The only way of knowing about dependents, if any, is by taking a proper detailed history (the narrative) of 
the patient. 
In a nutshell, Narrative Ethics will not be against involuntary detention, but rather encourage it, taking 
contextual factors from the patient into consideration. This contextual angle will be more holistic in outlook, 
ensuring maximal care for the persons concerned, and pro boni mores for the numerical public perspective. 
 Feminist bioethics 
Given the historical male dominance in social and medical issues, feminism and more specifically feminist 
bioethics concerns itself with addressing these inequalities. As such, we may define feminist bioethics as 
that which concerns itself with analyzing and challenging (female) oppression186. Some have argued that 
feminist bioethics involve analyzing and challenging oppression, generally187. For the purpose of this paper, 
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we will focus on the ethical concerns regarding females (biologically) who have DR-TB, and need to be 
involuntarily detained as a result. 
Here, special attention, amongst others, must be paid to the differentials in dynamics from males. Concerns 
such as sanitary pads and sanitation needs, the possibility for sexual oppression and dominance from male 
attendants who may enforce the detention/isolation and the issue of children and families dependent on the 
females’ caregiving roles. Women usually play caregiving roles at the home front, mainly188 and there may 
also be issues of caring for children. These speak to the concept of the ethics of care189, narrative ethics190, 
boni mores and community stakeholder involvement191. The historical and contemporary issues of women 
and vulnerability must also be factored here192, especially taking into consideration the issues of sexual 
harassment being allegedly propagated in Europe and America presently, as exemplified by the Weinstein 
situation193. 
That said, for these women, it would be ethical to involuntarily detain them (if they fail to comply with best 
practices on infection control). Especially noted here will be narrative ethics194 as elucidated above, ethics 
of care195, and also from a utilitarian perspective196. These perspectives will ensure that all 
stakeholders197including the children that the females take care of will need to be protected from a 
potentially deadly and untreatable medical condition. 
 Subsidiarity 
Not exactly an ethical theory, this concept is added here because it seems to draw upon at least three (3) 
of the aforementioned theories, viz, liberal individualism, communitarianism and narrative ethics. It is 
described as a value that “promotes the idea that decisions should be made as close to the individual and 
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communities at local level as possible. The idea is that this ought to result in decisions reflecting local 
interests, concerns and beliefs, and ensure the highest possible involvement by the public”198 
The summary and conclusion of this chapter can be done from a strategic rationalization where points are 
awarded each theory or argument presented. Using an equality not equity format (where each argument 
scores the same point as the next) the following summation is seen: 
Public health rationalization In favour of involuntary isolation 
Y/N 
JUSTIFICATION Y 
NECESSITY Y 
LEAST INFRINGEMENT Y 
PROPORTIONALITY Y 
EFFECTIVENESS Y 
 
Bioethical theory 
(principlism) 
Y/N 
Autonomy N 
Beneficence Y 
Non-maleficence Y 
 Justice Y 
 
Other Bioethical Theories Y/N 
Utilitarianism Y 
Kantian Deontology N 
Virtue ethics Y 
Liberal individualism Y/N 
Communitarianism Y/N 
Social contract theory Y/N 
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Casuistry Y 
Ethics of care N 
Narrative ethics Y/N 
Subsidiarity Y/N 
Feminist bioethics Y 
Table 1: Public health rationale, Ethical principles and biomethical theories 
The summary is that although it is indeed ethical and appropriate to detain certain persons with DR-TB, 
against their wish, it is always advisable if the ethical actions are not contra boni mores to the societal 
values and expectations. 
 
2.5. Conclusion  
In conclusion from the foregoing, it is indeed ethical and permissible to isolate certain persons with DR-TB. 
Each case should however be assessed on its merit and after ALL less restrictive means like didactic 
counselling and community/person education have been exhausted. This is particularly important, as 
evidence, as seen, shows that patients cease to be infectious within a few weeks of initiating treatment199. 
Less restrictive means to get patients to comply with therapy and as such be less contagious are indeed 
always desirable and should be vigorously advocated.  
For those (hopefully rare) cases where involuntary detention may have to be enforced, the onus is on the 
authorities and enforcers to employ the detention with the ethical backgrounds discussed herein. The 
government and other ethico-legal structures which are liable for the public health guidance and protection, 
based on a sense of duty, can take such a stance.  
The next chapter will analyze the legal angle of involuntary detention, its applicability in South Africa and 
what, if any, legal authorities will be used to encourage or deter the action. 
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Chapter 3 
THE LEGAL IMPLICATIONS 
3.1. Introduction 
From the introduction, that South Africa has one of the highest DR-TB prevalence in the world is a known 
fact200. That the burden of HIV and the significant socio-economic burden of the epidemic takes a 
significant toll on the priority setting decisions of the National Government has already been stated 
(introduction above)201. Furthermore, in the preceding chapter, we argued as to the ethical acceptability of 
detaining persons with DR-TB, especially when they (affected persons) fail to take precautions not to infect 
the numerical public. This chapter will analyze the legal provisions under which involuntary detention may 
take place.  
From a South African perspective, what is indeed noteworthy is that prior to 2010, there was no effective 
legislative framework put in place to tackle the DR-TB scourge, further placing more burdens on the 
government’s responsibility to provide for the rights to health, as enshrined in the Constitution202. The Act203 
dealt with issues of treatment without consent, but was silent on the issue of mandatory isolation, especially 
in the outbreak of Infectious diseases with severe public health sequelae.  
Besides (and perhaps linked to) the hitherto dearth of legal frameworks to tackle the disease, healthcare 
establishments, particularly in the public health sector have faced logistic challenges in containing the 
disease. According to Carstens: 
“Ultimately these health-care providers/services have been challenged, not only in the diagnosis and 
treatment of XDR-TB patients, but specifically to control and curtail the spread thereof by effectively 
managing sufferers by way of forced isolation and monitoring to ensure that they abide by the rules 
and strict treatment regime related to XDR-TB. The said challenge has become exacerbated 
specifically in public health-care facilities where patients suffering from XDR-TB fail to abide by the 
treatment regime and regularly abscond from follow-up appointments, posing a real threat of 
infection to the community at large”204 
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These logistic inadequacies were again elaborated upon in the case of Dudley Lee v Minister of 
Correctional services205, hereafter referred to as the Dudley Lee case. The facts of which are as follows: 
The applicant, Mr Lee, was detained at Pollsmoor Maximum Security Prison from 1999 to 2004. The 
respondent is the Minister for Correctional Services (Minister) and the Treatment Action Campaign, Wits 
Justice Project and Center for Applied Legal Studies, were admitted as amici curiae. Mr Lee contracted 
tuberculosis (TB) while in prison. He sued the Minister for damages on the basis that the poor prison health 
management resulted in his becoming infected. The High Court upheld the claim on the basis that the 
prison authorities had failed to take reasonable steps to prevent Lee from contracting TB. This same poor 
standards existed in many correctional facilities nationwide and fell short of what should reasonably be the 
norm.  
In noting the recommendations that should be adopted, Bateman206 noted that supervision and assistance 
from the National Department of Health, as well as the promulgation of effective communicable disease 
laws207, would be the way forward. This position and solution was aptly summarized by Professor Orsini-
Duse208 then Chair Chief Specialist Department of Clinical Microbiology and Infectious Diseases School of 
Pathology of the NHLS & University of the Witwatersrand, Johannesburg, South Africa. He summarized 
that: 
 State required ethically and by law to protect communities from being exposed to, and acquiring, 
potentially dangerous Infectious Diseases (IDs)209. 
 Health Act ‘empowers’ Public Health (PH) authorities to implement interventions to contain those 
IDs that are a PH threat BUT these must be carefully balanced with rights of the patient as an 
individual. Furthermore, in SA Constitution, provision is made for restriction of individual rights 
under strict circumstances210. 
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 Constitutionally, however, all South Africans are entitled to a safe and healthy environment, 
including right to be protected from infection211. 
 Public Health interventions for IDs, with aim to contain infection, that have to resort to quarantine or 
detention of affected individuals will come at a cost of individual rights (particularly those 
concerning freedom and privacy)212. 
  Violations of individual patient rights include violation of rights to: (i) freedom & security of person, 
(ii) life, (iii) healthcare services & emergency medical treatment, (iv) privacy, (v) justice, and (vi) 
those that, consequent to enforced hospitalization and isolation, impact on human dignity, freedom 
of movement & residence, and freedom of trade, occupation and from enforced detention.213 
 With the Act214 already introduced (chapter 1) as catering to the right to health in the Constitution215 and 
the obligation it imposes on the respective government levels be they national, provincial or local, the 
regulations to the Act216, specifically address the issue of communicable disease legislation. Concerning 
communicable diseases, chapter 4 (of the regulations) specifically discusses the mandatory medical 
examination, isolation and quarantine of persons diagnosed with MDR or XDR-TB.  
As a summary, patients with DR-TB should ideally be isolated (voluntarily) after appropriate/adequate 
counselling. This counselling will take the form of both scientific, medical and social implications of the 
disease and it is supported by the regulations to the Act217.If the patient refuses voluntary isolation and 
poses a risk to the public either by deliberate or non-deliberate actions (my words) then Involuntary 
isolation will be instituted.  
 
3.2. The factual problem  
The fact to be considered simply refers to that of detaining persons with DR-TB against their will. More 
specifically, the legal implications of involuntarily detaining (or isolating) persons with DR-TB. 
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3.3. The Legal Issues  
The legal questions which should be deliberated upon here, will include: 
1. Is the detention legal? Or in other words, can this detention be termed arbitrary or justifiable? 
2. Who qualifies for such detention? 
3. Can the detained persons challenge the detention? In other words, a counter application, and do 
the detained persons still retain any of their rights after the detention? 
4. On what legal basis can the respondents state their claim that they were unlawfully detained? In 
other words, what is the statutory basis for the ‘arrest and detention’ 
5. The evidence necessary for (and duration of) involuntary isolation. 
6. Under what conditions and where must be detention be carried out? 
7. Who enforces the detention of these persons with DR-TB? 
 
3.4. The Relevant Rules of Law 
In analyzing the relevant rules of law, the following factors would be considered based on the sources of 
law in South Africa and beyond: 
 The Constitution 
 Statutory Provisions  
 Common Law (South Afdrican) 
 Applicable foreign law 
 International legal frameworks 
3.4.1. The Constitution 
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With the Constitution218 and the Bill of Rights219 (BOR) already introduced in chapter one, this section will 
deal specifically with the limitations of rights and the conditions under which it can be done. Although the 
Constitution220, as previously noted (chapter 1) provides a prima facie case against the involuntary isolation 
of DR-TB persons, based on certain rights they possess221, these rights can be limited under certain 
conditions itemized in section 36222. Before discussing the limitations of these rights, it is therefore pertinent 
to elaborate on some of the rights that the involuntary detention of DR-TB persons will infringe upon. The 
BOR223 introduces the following rights: 
 Equality 
This speaks to the fact that all are equal and enjoy the same rights to protection and other benefits of the 
law. As all are equal, any discrimination that is based on race, gender, sex, marital status, ethnicity, colour, 
age, religion, culture, language is deemed unfair and such discrimination is only held valid if can be proven 
that it is indeed fair. Appropriate national legislation must be put in place to evaluate and prevent any unfair 
discrimination along any of such discriminatory grounds as elucidated above224 
 Human dignity 
Human dignity is an inherent trait and such must be protected as well as respected225 
 Freedom and security of the person 
Freedom and security as rights cannot be denied arbitrarily, such that detention without trial torture and any 
form of violence and or cruel, inhuman treatment will be deemed unlawful. Autonomous decisions such as 
those concerning informed consent especially as it pertains to the medical sciences must always be 
respected226 
 Freedom of movement and residence 
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Here, the freedom of movement both within and outside the Republic of South Africa is a right which must 
be respected227 
 Environment 
A safe and healthy environment remains the right of everyone228 
 Healthcare, food, water and social security 
The rights to health, which also includes emergency care and reproductive health must be respected. 
Sufficient access to food and water must be ensured and for those unable to provide, adequate support for 
such persons and their dependents in the form of social security must be guaranteed by government. All 
these must be done within the resources at the disposal of the state229. 
 Access to courts 
The right to a fair public trial remains the rights of everyone230 
 Arrested, detained or accused persons 
Anyone who is arrested or detained must be told the reason(s) for the arrest or detention, and to have 
prompt access to a legal practitioner. If a legal practitioner cannot be afforded, one must be provided at 
state’s expense. Detained persons retain a right to challenge their detention and should be released if it 
can be proved that such a detention is illegal. Whenever detention is enforced, such must be done in a 
manner that is in line with human dignity. The conditions that must be fulfilled if dignity is maintained 
include adequate accommodation, food and access to medical care. Furthermore access to family and 
chosen religious personnel must be respected. All these must be done at state’s expense and any 
information so disseminated here, must be done in a language the person understands231 
Limitation of Rights 
As previously stated, there is a prima facie case against the detention of persons with DR-TB and based on 
the above from the BOR232, the respective rights that will be affected have been discussed. For those rights 
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that are limited, the onus is on the government to provide some form of justification. Specifically section 36 
of the Constitution233 becomes relevant here. Section 36 (1) specifically states that these rights may only be 
limited based on the law of general application to the extent that the limitation is reasonable and justifiable 
in an open and democratic society based on human dignity, equality and freedom, taking into consideration 
all relevant factors, including: 
 The nature of the right234 
 The importance of the purpose of the limitation235 
 The nature and extent of the limitation236 
 The relation between the limitation and its purpose237 
 Less restrictive means to achieve the purpose238 
 Therefore involuntary detention, which restricts the aforementioned rights of persons with DR-TB, is 
necessitated by the need to protect the numerical public from exposure to deadly/contagious diseases. This 
restriction will be in place until tests and clinical analysis can confirm that they (persons with DR-TB) are no 
longer infectious as determined clinically and from laboratory tests and provided that they would have been 
isolated in designated specialized health facilities for the purpose of treatment (ideally). This isolation will 
be deemed necessary especially after they have failed to voluntarily take precautions to protect the public, 
following counselling and voluntary isolation. 
On the other issue which speaks to the grounds for challenging the detention, the Constitution239 
furthermore offers some guidance here. Section 38 specifically talks about the enforcement of rights. It 
states that: 
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Anyone listed in this section has the right to approach a competent court, alleging that a right in the Bill of 
Rights has been infringed or threatened, and the court may grant appropriate relief, including a declaration 
of rights. The persons who may approach a court are - 
a. anyone acting in their own interest240; 
b. anyone acting on behalf of another person who cannot act in their own name241; 
c. anyone acting as a member of, or in the interest of, a group or class of persons242; 
d. anyone acting in the public interest243; and 
e. an association acting in the interest of its members244. 
For persons who feel their rights have been infringed upon due to DR-TB, they retain the right to “challenge 
the lawfulness of the detention in person before a court and, if the detention is unlawful, to be released”245. 
 
3.4.2. Statutory Provision 
The Act246 as well as the 2010 regulations of the same Act247 will be discussed here. For the Act248, 
relevant portions of sections 7, 21 and 25 will be summarized: 
Concerning consent, the relevant portions of the Act249 allow for service provision without consent when 
such is authorized by a court order or when failure to treat the user in question, will result in serious threat 
to public health.250 
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Elaborating further, service here may or may not include treatment (although this is desirable from a clinical 
perspective), but the involuntary isolation of the DR-TB patients as shown, is ratified by legislative authority 
(my words) 
Section 21 introduces the duties of the National Department of Health, specifically the Director General 
(DG). Accordingly, these duties will include: development and implementation of the National Health policy, 
liaising with international health authorities on best practices, as well as with provincial health systems on 
improving health standards. 
From the provincial health unit, section 25 offers guidance, in that the Member of the Executive Council 
(MEC)251 responsible for health, is tasked with the implementation of policies and programmes in 
conformity with the National Health policy 
The regulations to the Act252 read mutatis mutandis with the Act253 sets to further clarify the statutory 
provisions in terms of communicable diseases. Sub-regulations 18 through 21 speak primarily to the 
responsible officers charged with enforcing involuntary detention of DR-TB patients, the conditions 
necessary to be met for such a detention, as well as the duration of and possible extension of such. Lastly, 
it states that such detention, when reasonably suspected based on the criteria as will be seen, must be 
enforced pending the outcome of the court order. 
Elaborating further, for the heads of establishments and or institutions a knowledge, or even suspicion that 
someone suffers from a communicable disease or has been in contact with another who suffers from such 
a disease requires them to notify such. This notification just be done either verbally or in writing to the local 
or regional government and must be accompanied by quarantine or isolation of such person(s) until 
informed otherwise by a relevant health authority254. Within a health establishment, a health care provider is 
to apply for a court order to compel a known case or susceptible contact of MDR or XDR-TB to be admitted 
to a health facility for isolation and or treatment, also to be examined and biological samples taken for 
laboratory analyses. This court order is especially indicated when the aforementioned contact or confirmed 
case refuses to voluntarily consent to the medical interventions so itemized255. 
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The conditions that must be fulfilled before such isolation is carried out are spelt out in sub-regulation 21(3). 
They include:  
 It must be a confirmed communicable disease that poses a health risk256 
 Other less restrictive measures which may prevent the occurrence or spread of the disease have 
been tried and failed257 
 An overall evaluation must have been made to the effect that this is clearly the most justifiable 
course of action in relation to the risk of the disease being transmitted and to stress what the 
compulsory measure is likely to entail258; and 
 It is highly probable that other persons will otherwise be infected259. 
An order of the court contemplated when all the aforementioned criteria are fulfilled shall be valid for a 
period not exceeding six months and wherever an extension of this period is necessitated, a new court 
order must be duly sought260. Whenever a court order is sought either ab-initio or as an extension, any 
appropriate medical action or intervention (including of course, involuntary detention) can still be enforced 
whilst the outcome of the court order is being awaited261. 
In summary, once DR-TB is suspected in a person (even before confirmation) the head of the institution 
where the person is located is empowered to quarantine the suspected case, pending medical intervention 
or confirmation. When the person refuses isolation, even after appropriate counselling, a healthcare 
provider is empowered to approach a high court for a court order262 to enforce the isolation. The court order 
is only granted based on the aforementioned conditions in sub-regulation 21 (3), and when granted is valid 
for 6 months. If the person is confirmed non contagious before the expiration of the 6month order, he may 
be released back into society, but if still contagious, a renewal of the order for a further 6months will be 
sought. It is noteworthy that even before the court order is granted, ‘appropriate action to protect public 
health’ must still be enforced. In other words, it is not illegal to still involuntarily detain persons with 
suspected or confirmed cases of DR-TB, pending the process and granting of a court order. As it is noted 
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that only health care providers can approach the courts for a detention order, the onus is on them 
(providers) to be kept abreast with modern diagnostic and treatment approaches, especially as it concerns 
DR-TB. This last point is further buttressed by the fact that diagnosis of DR-TB is a stipulated requirement 
for granting the court order.  
 
3.4.3. Common Law 
In the Goliath case263, the lawsuit was initiated by the then Minister for Health (hereafter known as the 
Applicant) in the Western Cape Province of The Republic of South Africa. The Respondents were a group 
of four (4) XDR-TB patients who despite appropriate counselling, still posed a risk to society due to their 
actions. The first respondent, for instance, according to court records, was reportedly disruptive, violent and 
disrespectful, also he engaged in illicit drug use such as cannabis and metamphetamine. The fourth 
respondent also reportedly regularly absconded from the facility, interrupting his treatment. These actions 
not only had the potential to cause further harm to themselves, but also to infect other people with deadly 
TB strains. 
The applicant therefore applied to the court for an order that they should remain in hospital, essentially 
quarantined until such a time when they are no longer infectious and/or at risk to the general public. As was 
noted in papers filed, they still persisted in ‘risky’ behavior, whilst involuntarily kept in the hospital as per the 
court order. They were also allowed to apply for a counter-order challenging their involuntary stay in the 
hospital. This was in line with the Constitution264, regulations to the Act265 and Siracusa Principles266 and 
other relevant international legal frameworks. This Goliath case therefore became a landmark case in the 
development of the South African common law which speaks to common law of justification of necessity267.  
As this case represented a landmark turning point in the South African judicial milieu, the bulk of the 
discussion here will be incorporating issues from applicable foreign law and legally binding international 
conventions and covenants.  
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3.4.4. Applicable Foreign law 
 Andrew Speaker vs CDC268 (hereafter known as the Speaker case): 
The facts of this case highlight the arguments raised for involuntary isolation of DR-TB patients and 
supported by legislative arguments in the USA. Speaker was diagnosed with DR-TB, ignored a restriction 
of movement order and flew on public commercial flights, further endangering people from diverse 
international areas. This propensity to cause harm across borders underscores the analogy made by a 
legislator, where DR-TB is likened to terrorism, which can threaten a nations’ existence, and so “must be 
thwarted by enhanced security measures, including the vigorous application of isolation and quarantine”269. 
 In the lawsuit, it is imperative to note that the contentious issue was breaching of privacy and 
confidentiality. It should be noted that Andrew Speaker did not challenge the decision to detain him, which 
is in line with the Public Health Service Act270, but argued about his right to privacy and confidentiality which 
he alleged where infringed upon based on the publicity the process of his detention had generated. 
Although highlighted here, this case however, was one that did not raise any issues as regards involuntary 
detention per se (which the plaintiff did not object to) but that of confidentiality. Three issues what noting at 
this juncture are that the above legislature is in line with the regulations to the Act271 and also, the 
Promotion of Access to Information Act (Act 2 of 2002)272. Lastly, respective government authorities will do 
well to adopt the South African and American legislatures, which serve to show how involuntary detention 
can be carried out where communicable diseases like DR-TB are concerned. 
 The Ghanaian and Nigerian Constitutions 
The Constitution of the Republic of Ghana273 read together with the Constitution of the Federal Republic of 
Nigeria274 in sections 14 (1) (d) and 35 (1) (e) respectively contend that although the right to personal liberty 
is a guaranteed entitlement, such freedom may be restricted in instances when a person suffers from a 
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communicable disease, or is intoxicated, or mentally unstable, insofar as he possess a risk to himself or to 
the community at large.  
 The United States Public Health Service Act275 
In this legislature, Part G which deals with quarantine and inspection with respect to communicable 
diseases states that: 
“ (a) The Surgeon General, with the approval of the Secretary is authorized to make and enforce such 
regulations as in his judgment are necessary to prevent the introduction, transmission, or spread of 
communicable diseases from foreign countries into the States or possessions, or from one State or 
possession into any other State or possession. For purposes of carrying out and enforcing such 
regulations, the Surgeon General may provide for such inspection, fumigation, disinfection, sanitation, pest 
extermination, destruction of animals or articles found to be so infected or contaminated as to be sources of 
dangerous infection to human beings, and other measures, as in his judgment may be necessary. (b) 
Regulations prescribed under this section shall not provide for the apprehension, detention, or conditional 
release of individuals except for the purpose of preventing the introduction, transmission, or spread of such 
communicable diseases as may be specified from time to time in Executive orders of the President upon 
the recommendation of the Secretary, in consultation with the Surgeon General”276. 
 
3.4.5. International legal Frameworks 
It is imperative next to consider international legal frameworks which can be relied upon to further buttress 
the fact that isolation/detention of persons with DR-TB is permissible when certain criteria are met. These 
criteria and isolation policies are universal in application despite recognized geographical differences. The 
frameworks to consider will include: 
 Article 12 of the UN International Covenant on Civil and Political Rights (ICCPR)277 
The ICCPR was introduced in chapter 1 above and it is one of the two conventions that determine how 
human rights codified in the Universal Declaration of Human Rights278 (UDHR) should be monitored and 
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implemented. The ICCPR (along with its sister monitoring and implementation rights commission-the 
International Convention on Civil and Economic, Social and Cultural Rights (ICESCR)279 was established in 
1966. 
 Specifically section 3 of the ICCPR states that: 
“The above-mentioned rights shall not be subject to any restrictions except those which are provided by 
law, are necessary to protect national security, public order (ordre public), public health or morals or the 
rights and freedoms of others, and are consistent with the other rights recognized in the present 
Covenant”280. 
 The Siracusa Principles281  
The Siracusa Principles, already introduced above calls upon respective states to deal with public health 
emergencies by restricting certain rights, insofar as the restrictive means serve to prevent disease, injury 
and/or take care of the infirm282 
 The African Charter on Human and People’s Rights283 
The African Charter on Human and Peoples' Rights (also known as the Banjul Charter) is an international 
human rights instrument that is intended to promote and protect human rights and basic freedoms in the 
African continent. It states that: 
“Every individual shall have the right to assemble freely with others. The exercise of this right shall be 
subject only to necessary restrictions provided for by law in particular those enacted in the interest of 
national security, the safety, health, ethics and rights and freedoms of others”284. 
Regarding the issue of the counter-application, Section 5 affirms the rights (including freedom) which every 
individual should have. Section 6 gives reasons for any deprivation of same, whilst section 7(1) discusses 
the rights to appeal. It specifically states that: 
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“Every individual shall have the right to have his cause heard. This comprises: (a) the right to an appeal to 
competent national organs against acts of violating his fundamental rights as recognized and guaranteed 
by conventions, laws, regulations and customs in force; (b) the right to be presumed innocent until proved 
guilty by a competent court or tribunal; (c) the right to defense, including the right to be defended by 
counsel of his choice; (d) the right to be tried within a reasonable time by an impartial court or tribunal”285. 
 The European Convention on Human Rights (ECHR)286 
The ECHR expresses the rights of freedom of movement and residence for those residing within a country 
and also those expressing a desire to leave any country. These rights may only be limited when national 
security or public health and safety are being considered. When for any reason this limitation is considered, 
it must be done in accordance with the law in a democratic society287 
Furthermore, concerning the rights to liberty and security, the ECHR expresses that this is a guaranteed 
right except for the purpose of preventing the spread of infectious diseases. For non-infectious disease 
conditions, those of unsound mind, alcoholics, drug addicts or vagrants may have this right restricted 
(especially if they have a tendency to cause harm to themselves or the general public)288. (my words in 
parenthesis).  
On the other issue which speaks to the rights to counter application, the following quote will be considered; 
“Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which 
the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention 
is not lawful”289.  
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In furtherance to this, anyone who has been proven to have been arbitrarily detained or arrested shall 
retain the rights to appropriate compensation290. 
 
3.5. Conclusion  
In conclusion, this chapter has followed up on the legal provisions introduced in chapter one. The human 
and civil rights angles of equality and non-discrimination and equality provisions of the Constitution291 duly 
noted in chapter one, here, the argument is on the limitation of freedom of certain persons with 
communicable diseases and the conditions under which that can happen. The Constitution292  and its 
provisions on limitation of the aforementioned rights have been elaborated upon here. Under common law, 
the law of justification of necessity has been discussed (chapters 1 and 3), where involuntary detention of 
DR-TB persons has been argued insofar as they are contagious and pose a threat to person or society. 
The international statutory frameworks supporting same, in line with the Siracusa Principles293 have also 
been highlighted. Comparable foreign laws and relevant international frameworks have equally been 
analyzed and the conclusion is not only on the legality of denying affected persons of their rights to 
freedom, but that of making sure it is done in a manner that not only meets international standards, and is 
also acceptable to the local communities in which they are practiced (boni mores) 
It is also noteworthy at this juncture that although we have shown that under certain conditions, the 
involuntary detention of persons with DR-TB is legal and ethical (chapter 2), the onus is also on making 
sure that in line with the Siracusa Principles294, it is the ultimate last resort295. This is where feasible, 
practical, as well as innovative recommendations should be considered. The next chapter will attempt to 
introduce some of these recommendations, with the hope of finding a way forward in other to ending the 
scourge of the DR-TB (and of course, TB) pandemic. 
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CHAPTER 4 
SUMMARY, RECOMMENDATIONS AND CONCLUSION 
4.1. Summary 
The entire paper can be summarized to state that involuntary Isolation/detention is ethical from a public 
health ethics perspective insofar as it is effective, necessary and done in a least infringing and 
proportionate manner which can be justified by and to the public. 
From a legal perspective, in terms of section 36 of the Constitution296, rights may be limited in accordance 
with certain conditions necessary for the limitation of such rights297. Furthermore, from a statutory 
perspective, it is not illegal to isolate persons with DR-TB ,as the relevant statutory frameworks in South 
Africa allow for involuntary detention with certain admissible conditions (sections 7,21 and 25 of the Act298, 
read with s18(1) and s 21(1) of the regulated Act299). 
From the foregoing, it can be reasonably concluded that since 2010, Involuntary Detention has been part of 
the South African legal and public health landscape. Indeed, Amon et al states that “under South African 
law, authorities may detain an individual suffering from an infectious disease until the disease ceases to 
present a public health risk; draft government policy guidelines call for the isolation of all MDR- and XDR-
TB patients in a specialist facility for a minimum of six months. This authority has been used to isolate 
individuals with drug resistant TB for as long as two years, often in conditions resembling prisons”300. 
That said, it must be noted that even when it is ethical and legal as shown, it must therefore also speak to 
the good morals of the society, in other words, be pro boni mores. The ideal will obviously be an 
intervention that is pro boni mores as it is ethico-legal. This is where community buy-in will become relevant 
and should be recommended (see elaboration below). This dimension (boni mores) again, seemingly tends 
to unite both the ethical and the legal arguments of this paper and can be interpreted to be one of the 
lacunae that need to be filled to ensure adequate uptake and utilization of involuntary isolation/detention of 
DR-TB persons who meet the stipulated requirements for isolation. 
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Other gaps that must be addressed will be those due to logistics and implementation, patients not adhering 
to treatment, absconding patients, poor facilities which will include diagnostic and adequate buildings for 
the proper housing of those with DR-TB, poorly trained staff, attrition from staff due to low morale and poor 
equipment, poor implementation of interventions, among others. 
The solutions can be found in the Siracusa Principles301, which was discussed in the previous chapters. 
Forming a benchmark for the ethical and legal application of involuntary isolation of persons with 
communicable diseases, it elaborates on training and education, scientific knowledge and ethical 
implementation.  
 
4.2. Recommendations 
 
4.2.1. Enhanced community interventions 
 This point draws inferences from the ethics of communitarianism, social contract theory and 
‘subsidiarity’302. Simply put, getting communities to understand, buy-in and participate in decisions to isolate 
certain members with communicable diseases is an endeavor whose success is dependent on stakeholder 
involvement. The stakeholders being parties who will be affected by anticipated interventions. For 
interventions which will see involuntary isolation of DR-TB being successful, the stakeholders will include 
the DR-TB persons themselves, their families and dependents, their extended communities and friends, 
work colleagues, community leaders, health care workers, indeed everyone directly or indirectly affected. 
Elaborating on ‘stakeholders’, the following excerpt will be appropriate: “Think of stakeholders as strategic 
partners. They may be key decision-makers, implementers, or customers of your services and activities. 
They include those who have a stake in the issue you are tackling, those who could be important 
contributors to solutions and facilitators of change, or those who could potentially block action in certain 
areas. In selecting and assembling stakeholders, it is important to be inclusive, while balancing the principle 
of inclusion with the practicality of having a manageable and effective group…. it is essential that the 
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stakeholder group be engaged, actively participate, feel ownership over the process and outcomes, and 
lead the team—in agreement with the decisions made and actions taken303”. 
Effective stakeholder-targeting will include identifying key gatekeepers like community leaders, elders, 
religious leaders, and any mentor(s) that the society will look up to. Educating the stakeholders on the risk 
of TB/DR-TB transmission and the need to isolate persons who do not take precautions to avoid infecting 
others, especially from a utilitarian304 perspective will help in no small way towards ensuring success. 
Getting a buy-in from these group of persons will ensure not only a communitarian angle, but also that the 
isolation of persons becomes pro boni mores. 
It should be pointed out that at this juncture that part of the recommendations may also include community 
interventions that do not necessarily warrant involuntary detention (ID). This is where the Lesotho model 
becomes relevant. As has already been introduced, ID should always be a last resort305 and I wish to draw 
upon experiences in Peru and Lesotho using community interventions in the treatment of DR-TB. This 
model has proven to be effective and can be utilized in similar communities with hard to contain 
communicable diseases like DR-TB. According to Amon et al …”programs in Lesotho and elsewhere have 
demonstrated that community-based treatment models that respect rights can provide clinically effective 
and cost-effective care”, and as such….”greater emphasis must be put on ensuring access to effective, 
sustainable, and rights-respecting community based treatment when responding to MDR-and XDR-TB”306. 
This community-based approach was pioneered in Peru and involved training community health workers to 
administer pills and injections to patients, as well as education on infection control. This emphasis on 
community rather than hospital care is based on Directly Observed Therapy (DOTS)-plus approach, “which 
included training and hiring people from the community to accompany patients during up to two years of 
MDR-TB treatment. They achieved very high cure rates of around 83% among those who completed at 
least four months of treatment in the initial report307. Since that time, the strategy has been expanded to 
deliver MDR-TB care and treatment throughout Peru. A subsequent report from the country has reported 
cure rates of 66.3% (out of 400 patients who initiated treatment), and relatively high cure rates for XDR-TB 
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(60.4%)”308. This is also in line with the WHO document, which asserts that community based care from 
trained community health workers not only is efficacious, but has been shown to be cost-effective, 
especially for resource-deficient settings309. 
 
4.2.2. Improve HIV/TB Management 
DR-TB and HIV are interrelated. The HIV epidemic in South Africa has especially been implicated in the 
TB, and by default, the DR-TB spread. As noted, “not only does HIV/AIDS fuel the spread of tuberculosis, 
but infection with both HIV/AIDS and XDR-TB means an almost certain death. Weak African health 
systems lack the means to treat XDR-TB patients, for whom the only drugs that might work are much more 
expensive than regular TB drugs310” 
It goes without saying that the DR-TB fight is intertwined with HIV fight. Improving health education, scale-
up of ART as well as drug availability and adverse drug reactions surveillance should be paired with similar 
TB programs. Patients who test for HIV, regardless of the outcomes, should also be routinely screened for 
TB. A high index of suspicion for TB disease is imperative. Accordingly, the WHO ethical guidance 
summarizes this point succinctly when it states that “for now, TB incidence and mortality in people with HIV 
can be reduced through early testing of TB patients (and) high quality TB screening in people with HIV, 
increased use of antiretroviral therapy (ART) and isoniazid preventive therapy (IPT), proper infection control 
and scale-up of TB diagnostic capacity311”. For emphasis, IPT is the giving of isoniazid (one of the TB drugs 
as discussed in chapter one above) to HIV positive patients (who are obviously at risk for TB, but not with 
active TB disease) with a view to preventing the onset of active TB. It has been shown to reduce the 
incidence of TB in these patients by at least 60% and in combination with ART, the risk reduction exceeds 
80%312. As a further note, the role of prompt and effective diagnosis of DR-TB can never be 
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overemphasized. It will be recalled that positive identification of DR-TB is a requirement for granting a court 
order for the involuntary detention of confirmed cases313. 
 
4.2.3. Establishment of DR-TB Committees 
Each health establishment where involuntary isolation is to take place must ensure that there is a 
committee established to analyze cases on its merits and advise accordingly. No two DR-TB cases are 
exactly the same and each case needs to be assessed individually. Each case marked for involuntary 
detention comes with its own peculiarities and these should be attended to not only ensure community buy-
in but acceptance of the decision from the persons being isolated. The committee members should ideally 
be from diverse social/demographic backgrounds and even more desirable if they are trained ethicists, 
and/or people with a knowledge of the law, as well as healthcare workers from the institution concerned. It 
should be pointed out at this juncture that the committee here encouraged is an ‘institution-based’ one, and 
is different to and in addition to that discussed in the 2010 regulations to The Act314 
Issues that the committee will be empowered to look into will include, but not be limited to: 
 Reciprocity: Reciprocity refers to the ethical principle where the onus is on society to provide some 
form of compensation for individuals who undergo burdens for society315. There is therefore a dual 
perspective here, both to the DR-TB patients who are involuntarily detained and to health care 
workers. For the former, their deprivation of rights to freedom (and to an extent, autonomy) in order 
to protect the communal public should be met with either their dependents being taken care of, or 
perhaps some forms of monetary compensation for time off work. For the latter category (health 
care workers) the risks they are exposed to when they cater to the needs of persons with 
potentially deadly diseases. Compensation here could include (but not restricted to) good health 
insurance packages and/or financially appropriate remuneration, to mention a few. 
 Ensure that the process and protocols for isolation are in line with internationally accepted 
standards and based on the Siracusa Principles316. 
                                                          
313 Note 22 above, sub-regulation 21 1 
314 Note 22 above 
315 Note 87 above, 10 
316 Note 89 above 
72 
 
 Institutions earmarked for the purpose of involuntary detention should ideally be those with strict 
infection control standards and with the personnel skilled in taking care of such patients. 
 
4.2.4. Enhanced reciprocal obligation to healthcare workers 
Education for health workers across all cadres should focus also on ethico-legal knowledge. Aside from a 
more holistic perspective to patient care, it also encourages that they (healthcare workers) become agents 
of change, especially as part of the stakeholder involvement discussed above. When healthcare workers 
are knowledgeable about the legal aspects of medical practice, the chasm between both professions is 
bridged. This will be reflected such that cases of malpractice/negligence will be reduced, and from an 
ethical angle, beneficence is ensured. Elaborating on this beneficence317 angle, the rights of patients will 
indeed be better protected and defending when healthcare workers understand better, what rights are 
being breached and how best to redress the breach 
Other areas in which reciprocal obligations to health workers can be enhanced include but not limited to 
 Reciprocity318 
 Care and support for healthcare workers both in terms of screening for active TB disease and in 
treatment if identified. 
 Appropriate job design and fit for healthcare workers living with HIV. For instance, those living with 
HIV should not be put in the care of patients with active contagious TB disease 
 
4.2.5. Making the relevant legislature accessible and encouraging the public to arm 
themselves with the right legal knowledge/information 
The common law maxim that ‘ignorance is no excuse’ holds true here. Apart from doctors, it behoves the 
communal public to inform themselves with the appropriate rulings and legislature that concern involuntary 
detention especially as regards communicable diseases. This knowledge will serve to make such actions 
(involuntary detention) pro boni mores, as well as ensure persons who may otherwise be detained, take the 
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right precautions to avoid that, knowing the outcome should they not comply with such precautionary 
measures. 
 
4.2.6. Enhanced research 
 “Bedaquiline is the first drug in a new class of anti-TB medications to be approved in more than 40 years 
by the US Food and Drug Administration (FDA). It is important to note, however, that owing to the potential 
for severe adverse events, bedaquiline is not recommended for all patients with MDR TB”319. This 
statement serves to underscore the fact that research into new drug development into the treatment of DR-
TB is not only essential but long overdue. 
Research into new drug development can take the form of either newer, more efficacious medicines, or off-
label use. Off-label use is the prescription of a registered medicine for use that is not included in the 
product information320. This is ethical insofar as the use is justified by high-quality evidence, used within a 
formal research proposal and/or exceptional use justified by individual clinical circumstances (often 
expert/specialist use). This clinical innovation in the use of registered medicines for which they not initially 
intended can also include differential dosage, route of administration, or even age range. The justification 
for off-label use further becomes imperative when one looks at the fact that DR-TB treatment is often 
between 18-24months and in the case of XDR-TB, potentially untreatable. Newer, less toxic medicine with 
a shorter duration of treatment is therefore the way to go to reverse the mortality and morbidity from DR-
TB. Other areas in which TB research can be done include improved diagnostic and surveillance methods, 
social and structural determinants of the disease, and non-biomedical interventions321. 
 
4.2.7. General improvement on the social determinants of health 
Here, the emphasis will be on correcting the socio-economic conditions that drive TB disease. The cyclical 
link between TB and poverty has already been introduced in chapter one322. Poverty alleviation initiatives 
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should be pursued especially in the developing world. Co-operative societies and micro-finance schemes 
will empower communities in terms of wealth creation and retention. Ongoing financial advice will also be 
beneficial. Government should seek to provide quality education, good roads and infrastructure, well-
staffed health centres to ensure the fulfilments of the right to health. Lastly, provision of quality, affordable 
housing (or where possible, free) with proper ventilation, will help reduce infection among household 
contacts323. 
 
4.3. Conclusion  
That TB or DR-TB is a current and potential public health emergency is no more in contention. That both 
the rules of law, boni mores and ethical implications impose a bilateral sense of liability both on government 
and individuals, as has been argued, is no more a matter of conjecture. What is now left is the way forward. 
Both in America and South Africa, we have seen where judicial rulings have been used to 
quarantine/sequester patients for the collective good. What is therefore lacking is probably a wider, more 
generalized international adoption (my words) of the global legislative acts to enforce this, so that the 
constant, repetitive cycle of abuse (to the persons being isolated, especially where the Siracusa Principles 
are not upheld) and transmission are eliminated. 
 Mental health patients can be sequestered based on the mental health care Act324 and in clinical practice, 
certain information can be withheld from patients, if such information disclosure may prejudice the patient’s 
recovery from that condition325, thereby overriding autonomy. It therefore goes without saying that the 
relevant sections of The Act326, read with its regulations327 that speak to communicable diseases and 
detention of contagious persons until such a time when they are deemed non-infectious and can be re-
integrated back to society must be enforced. 
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The nisi rule in the Goliath case 328 is one that further sets the tone for future cases going forward. 
Evidence from comparable foreign and international laws add evidence to the use of applicable comparable 
law in the formulation of common law, one of the cornerstones of SA law development. 
The costs to both government in terms of providing free treatment for a few, indeed trumps the economic 
sense (or lack thereof) of providing treatment for more if a check is not made to the spread of DR-TB. 
Poorly treated DR-TB equals XDR-TB and the effects of an exponential infection of that, on an epidemic 
scale, is better imagined than experienced. For poorer countries who may battle with costs of free drug 
provision for infected persons, the multinationals and developed worlds have a huge role to play, not only in 
this regard, but from a boni mores perspective and a ‘self-preservation’ angle. With reference to the 
Speaker case329, we have seen how DR-TB can be easily spread across borders, making no one country 
safe or immune from its claws. 
The way forward is not just in nisi rules applications per se, but as has been shown, the enactment of 
relevant laws, either constitutionally, or based on the common law of necessity. Adaptation of/from foreign 
and international laws will also offer guidance in this regard. When the respective national and international 
health departments have ensured that certain conditions are met (necessity and justification and 
proportionality to name a few) indeed the public health mandate of protecting the general population in an 
ethical manner, will always be respected and emphasized. 
Ethically, it has been argued over the course of this paper, as to the primacy of utilitarianism330 and 
consequentialism331, and also borrowing from virtue ethics332 and the ethics of care333, to mention a few. 
The overwhelming consensus is in favour of Involuntary Detention (ID). Indeed, the evidence from an 
‘ethico-legal’ angle points towards ID in the care and management of DR-TB patients as a means of 
controlling the disease, insofar as the infected persons have the propensity to infect others. 
From a legal standpoint Singh334, contends that “in law, there is no liability for an omission (failure to act) 
unless there is a duty to act or the circumstances are such that society would regard the failure to act as 
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unlawful”. In other words, the Government owes a duty to protect the health of its citizens by sequestering 
(ID) DR-TB patients and this will neither be seen as unlawful nor contra boni mores. 
For those who will like to still claim rights and privileges are being denied to such persons, I would like to 
end with this quote “In our constitution, discrimination is permissible. Unfair discrimination, however, is not. 
From ethical, legal and Human Rights arguments, the Involuntary Detention of patients with DR-TB is 
permissible and indeed egalitarian insofar as it is done based on Siracusa Guidelines and must not be 
contra boni mores”335. 
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ANNEXURES 
 ANNEXURE A 
Universal Declaration of Human Rights 
Preamble 
Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is 
the foundation of freedom, justice and peace in the world, Whereas disregard and contempt for human rights have resulted 
in barbarous acts which have outraged the conscience of mankind, and the advent of a world in which human beings shall 
enjoy freedom of speech and belief and freedom from fear and want has been proclaimed as the highest aspiration of the 
common people, Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion 
against tyranny and oppression, that human rights should be protected by the rule of law, Whereas it is essential to 
promote the development of friendly relations between nations, Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human rights, in the dignity and worth of the human person and in the equal 
rights of men and women and have determined to promote social progress and better standards of life in larger freedom, 
Whereas Member States have pledged themselves to achieve, in cooperation with the United Nations, the promotion of 
universal respect for and observance of human rights and fundamental freedoms, Whereas a common understanding of 
these rights and freedoms is of the greatest importance for the full realization of this pledge, Now, therefore, 
The General Assembly, Proclaims this Universal Declaration of Human Rights as a common standard of achievement for all 
peoples and all nations, to the end that every individual and every organ of society, keeping this Declaration constantly in 
mind, shall strive by teaching and education to promote respect for these rights and freedoms and by progressive 
measures, national and international, to secure their universal and effective recognition and observance, both among the 
peoples of Member States themselves and among the peoples of territories under their jurisdiction. 
 
Article I 
All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should 
act towards one another in a spirit of brotherhood. 
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Article 2 
Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 
Furthermore, no distinction shall be made on the basis of the political, jurisdictional or international status of the country 
or territory to which a person belongs, whether it be independent, trust, non-self-governing or under any other limitation 
of sovereignty. 
Article 3 
Everyone has the right to life, liberty and security of person. 
Article 4 
No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in all their forms. 
Article 5 
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.  
Article 6 
Everyone has the right to recognition everywhere as a person before the law. 
Article 7 
All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to 
equal protection against any discrimination in violation of this Declaration and against any incitement to such 
discrimination. 
Article 8 
Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights 
granted him by the constitution or by law. 
Article 9 
No one shall be subjected to arbitrary arrest, detention or exile. 
Article 10 
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Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the 
determination of his rights and obligations and of any criminal charge against him. 
Article 11 
1. Everyone charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a 
public trial at which he has had all the guarantees necessary for his defence. 
2. No one shall be held guilty of any penal offence on account of any act or omission which did not constitute a penal 
offence, under national or international law, at the time when it was committed. Nor shall a heavier penalty be imposed than 
the one that was applicable at the time the penal offence was committed. 
Article 12 
No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon 
his honour and reputation. Everyone has the right to the protection of the law against such interference or attacks. 
Article 13 
1. Everyone has the right to freedom of movement and residence within the borders of each State. 
2. Everyone has the right to leave any country, including his own, and toreturn to his country. 
Article 14 
1. Everyone has the right to seek and to enjoy in other countries asylum from persecution. 
2. This right may not be invoked in the case of prosecutions genuinely arising from non-political crimes or from acts 
contrary to the purposes and principles of the United Nations. 
Article 15 
1. Everyone has the right to a nationality. 
2. No one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality. 
Article 16  
1. Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found 
a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution. 
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2. Marriage shall be entered into only with the free and full consent of the intending spouses. 
3. The family is the natural and fundamental group unit of society and is entitled to protection by society and the State. 
Article 17 
1. Everyone has the right to own property alone as well as in association with others. 
2. No one shall be arbitrarily deprived of his property. 
Article 18 
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or 
belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in 
teaching, practice, worship and observance. 
Article 19 
Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without 
interference and to seek, receive and impart information and ideas through any media and regardless of frontiers. 
Article 20 
1. Everyone has the right to freedom of peaceful assembly and association. 
2. No one may be compelled to belong to an association. 
Article 21  
1. Everyone has the right to take part in the government of his country, directly or through freely chosen representatives. 
2. Everyone has the right to equal access to public service in his country. 
3. The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and 
genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free 
voting procedures. 
Article 22 
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Everyone, as a member of society, has the right to social security and is entitled to realization, through national effort and 
international co-operation and in accordance with the organization and resources of each State, of the economic, social 
and cultural rights indispensable for his dignity and the free development of his personality. 
Article 23 
1. Everyone has the right to work, to free choice of employment, to just and favourable conditions of work and to protection 
against unemployment. 
2. Everyone, without any discrimination, has the right to equal pay for equal work. 
3. Everyone who works has the right to just and favourable remuneration ensuring for himself and his family an existence 
worthy of human dignity, and supplemented, if necessary, by other means of social protection. 
4. Everyone has the right to form and to join trade unions for the protection of his interests. 
Article 24 
Everyone has the right to rest and leisure, including reasonable limitation of working hours and periodic holidays with pay.  
Article 25 
1. Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including 
food, clothing, housing and medical care and necessary social services, and the right to security in the event of 
unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control. 
2. Motherhood and childhood are entitled to special care and assistance. All children, whether born in or out of wedlock, 
shall enjoy the same social protection. 
Article 26 
1. Everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages. 
Elementary education shall be compulsory. Technical and professional education shall be made generally available and 
higher education shall be equally accessible to all on the basis of merit. 
2. Education shall be directed to the full development of the human personality and to the strengthening of respect for 
human rights and fundamental freedoms. It shall promote understanding, tolerance and friendship among all nations, racial 
or religious groups, and shall further the activities of the United Nations for the maintenance of peace. 
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3. Parents have a prior right to choose the kind of education that shall be given to their children. 
Article 27 
1. Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in 
scientific advancement and its benefits.  
2. Everyone has the right to the protection of the moral and material interests resulting from any scientific, literary or 
artistic production of which he is the author. 
Article 28 
Everyone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be 
fully realized. 
Article 29 
1. Everyone has duties to the community in which alone the free and full development of his personality is possible. 
2. In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law 
solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the 
just requirements of morality, public order and the general welfare in a democratic society. 
3. These rights and freedoms may in no case be exercised contrary to the purposes and principles of the United Nations. 
Article 30 
Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity 
or to perform any act aimed at the destruction of any of the rights and freedoms set forth herein. 
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